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PURPOSE 

The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of Canada, or of the Republic of Cuba, 
or of the Republic of Mexico, who are actively engaged wholly or in part in practice of that 
branch of the law pertaining to the business of insurance in any of its branches, and to In- 
surance Companies; for the purpose of becoming more efficient in that particular branch of 
the legal profession, and to better protect and promote the interests of Insurance Companies 
authorized to do business in the United States or Dominion of Canada or in the Republic of 
Cuba, or in the Republic of Mexico; to encourage cordial intercourse among such lawyers, 
barristers and solicitors, and between them and Insurance Companies generally. 
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AM writing this as the Mid-winter meeting of our Executive 
Committee draws to a close. 

Aside from the satisfaction that comes from getting things 
done, the meeting has brought to me a very real feeling of enthus- 
iasm for the future of our Association. Only two of the sixteen 
members of the Committee were absent—for reasons entirely out 
of their control. All present attended every session, and all had 
come at considerable sacrifice to their own endeavors. In fact, 
I was a bit chagrined to find that the meeting fitted into vaca- 
tion plans of no one but Mrs. Brown and myself. 

Such effort and the work accomplished can do nothing but 
give sure promise of lasting good to the Association. 

The proposals made by Retiring President Hayes in his 
address at the September meeting were considered at some length, 
and a special committee, whose names appear elsewhere, was 
appointed to consider them and report on their feasibility and 
practicability. I know they desire and will welcome the sug- 
gestions and thoughts of everyone. 

The real interest among the profession in the changes that 
are so rapidly taking place in procedure has led to the appoint- 
ment of a standing committee on Practice and Procedure. They 
have a great field for work and their efforts will be awaited with 
interest. 

Our Association has no great need for membership as such. 
However, in some states, and in some localities in all states, our 
representation among those qualified is not as we could desire 
it. If you are of those localities, or know qualified men in them, 
you can do a service by bringing to their attention the Associa- 


tion and its work. 
Oscar J. Brown 


123 1L& 5 President 
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MID-WINTER MEETING OF EXEC- 
UTIVE COMMITTEE, JANUARY 
27, 28 AND 29 


Report by the Editor 


HE mid-winter meeting of the Executive 

Committee was called to order by Presi- 
dent Brown on Monday morning, January 
27th. All members of the Executive Com- 
mittee were present with the exception of two, 
who were unavoidably prevented from attend- 
ing the meeting. 

Prior to the meeting, the President pre- 
pared and furnished each member of the 
Executive Committee a program. This en- 
abled the Committee to proceed according to 
schedule and to handle the business with 
dispatch. 

After outlining the business on hand, Presi- 
dent Brown called on Secretary Richard B. 
Montgomery, Jr., of New Orleans, who sub- 
mitted a detailed report on the activities of 
his office since the last committee meeting, 
furnishing figures as to dues collected and 
describing the many and various duties per- 
formed by his office from day to day. Mr. 
Montgomery’s report was read into the 
minutes of the meeting and ordered approved. 

Our new Treasurer, Mr. Robert M. Noll 
of Marietta, Ohio, presented to the Commit- 
tee a financial statement of the affairs of the 
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Association which listed the expenses of the 
Journal, the Secretary’s office, and the meet- 
ing at White Sulphur, and showed the sound 
financial condition of the Association as re- 
flected by several bank deposits and an in- 
crease of the bank balance. The report of 
the Treasurer, after being audited, was ap- 
proved and ordered filed. (Bob is not only 
a good ‘golfer and pipe smoker, but is a good 
Treasurer). 

The Committee considered and acted on a 
large number of applications for membership. 
and the Secretary was requested to notify all 
applicants of the Committee’s action. 

x * x 
RECOMMENDATIONS OF PAST PRESI- 
DENT GERALD P. HAYES 


Those who attended our last general meet- 
ing at White Sulphur will recall that our 
then President, Gerald P. Hayes, recommend- 
ed to the Association that a central office be 
established, and that an executive secretary 
be designated, who should perform the de- 
tailed duties that are now performed by the 
Secretary, the Treasurer, and the Editor. 
President Hayes’ address will be found on 
pages 34-36 of the October 1940 issue of In- 
surance Counsel Journal. 

Mr. Hayes re-stated his views and recom- 
mendations at President Brown’s request. 
The members of the committee discussed the 
problems presented and expressed views as to 
the advisability and feasibility of such a 
change. As a result of this discussion the 
Executive Committee passed a_ resolution 
authorizing the President to appoint a com- 
mittee to study the question and to present 
at the Executive Committee meeting im- 
mediately preceding the Annual Meeting their 
findings of fact and recommendations. 
President Brown appointed Mr. William O. 
Reeder, of St. Louis, Missouri, as Chairman, 
and Mr. Pat H. Eager, Jr., of Jackson, 
Mississippi, and Mr. Royce G. Rowe, of 


Chicago, Illinois, as members of this com- 
mittee. 

This newly appointed committee has re- 
quested the Journal to solicit the views and 
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suggestions of all members of the Association 
on this subject. Please address your com- 
munications to Mr. William O. Reeder, Am- 
bassador Building, St. Louis, Missouri. 

Although most of you no doubt know 
something of the inner workings of the As- 
sociation during the past few years, it may 
not be out of place at this time to briefly 
describe ‘the system in effect. For a number 
of years no officer of the Association or mem- 
ber of the Executive Committee has received 
any compensation from the Association for 
the work done by him from year to year. 
The Secretary receives no salary or compen- 
sation whatsoever. He is furnished an ass- 
sistant, however, who handles the details of 
the office of the Secretary, and, so far as 
possible, relieves the Secretary. The Treas- 
urer is not furnished any assistant, but the 
Association pays for an audit of his accounts 
once a year. The Association pays for the 
actual cost of the publication of the Journal, 
which is the amount paid to the printer and 
the expense of mailing, and the Editor is 
furnished with a partime Secretary. From 
time to time the Executive Committee has 
authorized certain expenditures of officers 
for attending meetings and conferences in 
and about the business of the Association. 
These expenditures, however, have been 
limited to actual expenses. 


* * * 


REPORT TO THE MEETING BY THE 
EDITOR 


President Brown called on the Editor of 
the Journal for his report and also his rec- 
ommendations in regard to the establishing 
of a central office as suggested by former 
President Hayes. 

Your Editor reported in substance that the 
cost of the Journal is approximately $3,000 
a year, that the office of the Journal has no 
bank account and does not handle any funds 
of the Association, that each issue of the 
Journal consists of between 1600 and 1800 
copies, and that an effort has been made for 
some time to keep on hand at least 100 copies 
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of each issue of the Journal to be mailed from 
time to time to members requesting special 
back issues. He expressed the view that the 
growth, the activities, and the position of the 
Association warrant serious consideration by 
the Executive Committee and the member- 
ship of the recommendations of past Presi- 
dent Hayes, namely, that the Association 
establish a central headquarters and office of 
a permanent nature, and that an executive 
secretary of the Association be designated to 
take over the detailed duties of the Secretary, 
Treasurer, and Editor and to a large extent 
perform all of the duties now and heretofore 
performed by each of the three officers. 
Your Editor suggested to the Executive 
Committee that, if such an office be estab- 
lished and an executive secretary be designat- 
ed, the executive secretary should not be a 
member of the Association, should have no 
part in the deliberations of the Association, 
and should be subject at all times to the di- 
rection and control of the President and the 
Executive Committee. He also suggested 
that consideration be given to improvement 
of the Journal, and to the advisability and 
feasibility of increasing the number of issues 
each year, of devoting space in each issue for 
digests of the more important current insur- 
ance decisions, of designating a committee of 
three members of the Executive Committee 
to have immediate control over the publica- 
tion and policy of the Journal, or of designat- 
ing an editor-in-chief whose duty it would 
be to supervise the publication with the as- 
sistance of associate editors from each Cir- 
cuit Court of Appeals section of the country. 


We are rather proud of the fact that the 
Journal has never carried any kind of adver- 


tisement. It is certainly unique in that re- 
spect, for few publications are free of adver- 
tising matter. From time to time since the 
inception of the Journal, applications for ad- 
vertising matter have been received, but the 
Committee has on all occasions instructed the 
Editor to decline the advertisements. As a 
very substantial portion of the co~ of pub- 
lishing the Journal could be obtained by ac- 
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cepting advertising matter, we suggest that 
all members give Mr. William O. Reader your 
views on this subject when you write to him 
in regard to the more important subject re- 
ferred to above. 

= * 


ROSTER OF MEMBERS 


The roster of membership of the Associa- 
tion will be published in the April issue of 
the Journal. Please write to the Secretary 
or the office of the Editor and advise of any 
change in your office address or firm name. 
By so doing, you will greatly assist your Sec- 
retary and Editor in publishing for your con- 
venience a correct and complete roster of the 
membership of your Association. 

. es @ 


1941 ANNUAL CONVENTION 


The Committee, after giving due and care- 
ful consideration to the date and place of 
the 1941 Annual Convention, has chosen as 
the date September 3, 4 and 5, and has se- 
lected as the meeting place THE GREEN- 
BRIER at White Sulphur Springs, West Vir- 
ginia. We hope that you will make a note 
of these dates and arrange your vacation and 
business so that you will be able to attend. 

The President is now and has been for 
some weeks planning the program for your 
1941 meeting. He has already arranged to 
have as speaker for this meeting one of the 
outstanding business and insurance executives 
of our nation, Mr. James S. Kemper, Presi- 
dent of the United States Chamber of Com- 
merce. 

*x* * xX 
COMMITTEE APPOINTMENTS FOR 
1940-41 


You will find in this issue of the Journal 
a complete roster of the membership com- 
mittees and legislative committees for the 
several States. The Executive Committee 
and President solicit your cooperation with 
these committees. 

Mr. F. B. Baylor, Sharp Building, Lincoln, 
Nebraska, is now our General Chairman of 
the Legislative Committees. Please address 
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to Mr. Baylor all communications with ref- 
erence to legislative matters. It is not the 
policy of the Association to initiate legisla- 
tion but merely to cooperate with other or- 
ganizations in reference thereto. 

A number of other matters were presented 
to the meeting and discussed by the members 
of the Executive Committee which may be 
presented to the members for consideration 


at a later date. 
ok ok OK 


LIMITATION OF MEMBERSHIP 


It has been suggested to the Executive 
Committee on a number of occasions by mem- 
bers of the Association that no additional 
members be taken into the Association, or 
that the maximum number of members be 
fixed. The Executive Committee at their last 
meeting gave consideration to these sugges- 
tions. It was the sense of the Committee, how- 
ever, that for the present no limitation on the 
number of members be arbitrarily fixed. 

It is the personal opinion of your Editor 
that there are many outstanding trial insur- 


ance lawyers and Home Office counsel not 
members of the Association who are in every 


respect eligible. Your Editor suggests that 
the several Membership Committees give con- 
sideration to the immediate survey of eligible 
Home Office counsel and trial insurance law- 
yers in their respective States, and after a 
careful check of qualifications extend an in- 
vitation to such attorneys that the several 
Committees find desirable and eligible. 

Your Editor feels confident that there are 
many Home Office counsel and many trial 
insurance lawyers who would be glad to join 
our Association and who would become 
valuable and enthusiastic members if they 
were apprised of the object and purposes of 
the Association and extended an invitation to 
join. The reason for the appointment from 
year to year of Membership Committees is 
not only to pass on qualifications of appli- 
cants for membership, but to extend invita- 
tions to those lawyers who are qualified for 
membership and who should be members of 
the Association. 
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Standing Committees of the Association 


CASUALTY INSURANCE 


Chairman: Melvin M. Roberts, Guardian Build- 
ing, Cleveland, Ohio. 

Fred S. Ball, Jr., First National Bank Building, 
Montgomery, Alabama. 

Fletcher B. Coleman, State Farm Mutual Build- 
ing, Bloomington, Illinois. 

Payne Karr, Exchange Building, Seattle, Wash- 
ington. 

Forrest A. Betts, Title Insurance Building, Los 
Angeles, California. 

St. Clair Adams, Jr., American Bank Building, 
New Orleans, Louisiana. 

F. G. Warren, Boyce-Greeley Building, 
Falls, South Dakota. 

Milton A. Albert, 227 St. Paul Street, Baltimore, 
Maryland. 

Ex-officio: F. B. Baylor, Sharp Building, Lin- 
coln, Nebraska. 


Sioux 


COMPULSORY AUTOMOBILE INSURANCE 
AND FINANCIAL RESPONSIBILITY 
LEGISLATION 


Chairman: John L. Barton, First National Bank 
Building, Omaha, Nebraska. 

Richard H. Field, 15 State Street, Boston, Mas- 
sachusetts. 

William H. Freeman, Northwestern Bank Build- 
ing, Minneapolis, Minnesota. 

Francis M. Holt, Graham Building, Jacksonville, 
Florida. 

Howard D. Brown, United Artists Building, De- 
troit, Michigan. 

Herbert W. J. Hargrave, 68 William Street, New 
York City. 

Allan E. Brosmith, Travelers Insurance Company, 
700 Main Street, Hartford, Connecticut. 

L. J. Carey, Michigan Mutual Liability Co., 163 
Madison Avenue, Detroit, Michigan. 

Lowell White, Equitable Building, Denver, Col. 

Ex-officio: Willis Smith, Security Bank Build- 
ing, Raleigh, North Carolina. 


FIDELITY & SURETY LAW 


Chairman: Lester P. Dodd, Dime Bank Build- 
ing, Detroit, Michigan. 

Leo T. Kissam, 50 Broadway, New York City. 

Rupert G. Morse, Insurance Exchange Building, 
Kansas City, Missouri. 

P. E. Reeder, Waltower Building, Kansas City, 
Missouri. 

Arthur T. Vanderbilt, 744 Broad Street, Newark, 
New Jersey. 

Frank X. Cull, Bulkley Building, Cleveland, Ohio. 

Lon Hocker, Jr., 407 N. 8th Street, St. Louis, 
Missouri. 

Ex-officio: Clarence F. Merrell, 
Building, Indianapolis, Indiana. 


Consolidated 


FIRE AND MARINE INSURANCE 


Chairman: W. Percy McDonald, 
Title Building, Memphis, Tennessee. 


Commerce 


J. Harry LaBrum, Packard Building, Philadelphia, 
Pennsylvania. 

Thomas F. Mount, Packard Building, Philadelphia, 
Pennsylvania. 

Cassius E. Gates, Central Building, Seattle, Wash- 
ington. 

Benjamin W. Yancey, Whitney Building, New 
Orleans, Louisiana. 

Ex-officio: William O. Reeder, 
Building, St. Louis, Missouri. 


Ambassador 


HEALTH & ACCIDENT INSURANCE 


Chairman: Jewell Alexander, 315 Montgomery 
Street, San Francisco, California. 

Robert P. Hobson, Kentucky Home Life Building, 
Louisville, Kentucky. 

Stevens T. Mason, National Bank Building, De- 
troit, Michigan. 

James S. Bussey, 
Augusta, Georgia. 

Burrell Wright, Merchants Bank Building, India- 
napolis, Indiana. 

Miller Manier, Baxter Building, Nashville, Ten- 
nessee. 

James E. Nugent, Bryant Building, Kansas City, 
Missouri. 

Ex-officio: Wilson C. Jainsen, Hartford Acc. & 
Ind. Co., 690 Asylum Avenue, Hartford, Conn. 


Southern Finance Building, 


HOME OFFICE COUNSEL 


Chairman: Hugh D. Combs, United States Fi- 
delity & Guaranty Co., Baltimore, Maryland. 

John A. Luhn, Fidelity & Deposit Co., of Mary- 
land, Baltimore, Maryland. 

Victor C. Gorton, Allstate Insurance Company, 20 
North Wacker Drive, Chicago, Illinois. 

George L. Naught, American Surety Company, 
100 Broadway, New York City. 

Patrick F. Burke, Indemnity Insurance Company 
of N. A., 1600 Arch Street, Philadelphia, Penn. 

Berkeley Cox, Aetna Life Insurance Company, 
Hartford, Connecticut. 

Price H. Topping, Guardian Life Ins. Co., of 
America, 50 Union Square, New York City. 

Raymond N. Caverly, Fidelity & Casualty Co. of 
N. Y., 80 Maiden Lane, New York City. 

Franklin J. Marryott, Liberty Mutual Insurance 
Company, 175 Berkeley Street, Boston, Mass. 

Fletcher B. Coleman, State Farm Mutual Insur- 
ance Company, Bloomington, II. 

Royce G. Rowe, Lumbermens Mutual Casualty 
Company, 4750 Sheridan Road, Chicago, Illinois. 


LIFE INSURANCE 


Chairman: Paul J. McGough, Northwestern Na- 
tional Bank Building, Minneapolis, Minnesota. 

James A. Dixon, First National Bank Building, 
Miami, Florida. 

Andrew D. Christian, Mutual Building, Richmond, 
Virginia. 

James N. Frazer, Citizens & Southern National 
Bank Building, Atlanta, Georgia. 

W. Calvin Wells III, Lamar Life Building, Jack- 
son, Mississippi. 
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Frank E. Spain, Massey Building, Birmingham, 
Alabama. 

Ex-officio: Oliver R. Beckwith, The Aetna Cas- 
ualty & Surety Co., 151 Farmington Avenue, Hart- 
ford, Connecticut. 


UNAUTHORIZED PRACTICE OF LAW 


Chairman: James T. Blair, Bacon Building, Jef- 
ferson City, Missouri. 

Mark Townsend, Jr., 921 Bergen Avenue, Jersey 
City, New Jersey. 

G. Dexter Blount, Equitable Building, Denver, 
Colorado. 

William Yancey, 1007 Massey Building, Birming- 
ham, Alabama. 

Wayne Ely, Bank of Commerce Building, St. 
Louis, Missouri. 

Ralph R. Hawxhurst, 
Chicago, Illinois. 

G. L. Reeves, P. O. Box 2111, Tampa, Florida. 

Ex-officio: Royce G. Rowe, Lumbermens Mu- 
tual Casualty Company, 4750 Sheridan Road, Chi- 
cago, Illinois. 


1 North LaSalle Street, 


WORKMEN’S COMPENSATION 

Chairman: Kenneth B. Cope, First 
Bank Building, Canton, Ohio. 

Earl F. Boxell, Ohio Building, Toledo, Ohio. 

Robert M. Nelson, Columbian Mutual Tower, 
Memphis, Tennessee. 

William Bours Bond, Atlantic National Bank 
Building, Jacksonville, Florida. 

Herbert G. Nilles, New Black Building, Fargo, 
North Dakota. 

William E. Knepper, 5 East Long Street, Colum- 
bus, Ohio. 

Charles T. LeViness III, Munsey Building, Balti- 
more, Maryland. 

Ex-Officio: Thomas N. Bartlett, Maryland Cas- 
ualty Company, Baltimore, Maryland. 


National 


PRACTICE AND PROCEDURE 


Chairman: Alvin R. Christovich, American Bank 
Building, New Orleans, Louisiana. 

Robert 'W. Shackleford, Tampa Theater Building, 
Tampa, Florida. 

William E. Benoy, A. I. U. Citadel, Columbus, 
Ohio. 

John H. Hughes, Onondaga County Savings Bank 
Building, Syracuse, New York. 

John A. Kluwin, 735 N. Water Street, Milwaukee, 
Wisconsin. 

George E. Heneghan, 418 Olive Street, St. Louis, 
Missouri. 

Leo B. Parker, 900 Waltower Building, Kansas 
‘City, Missouri. 


Ex-Officio: Pat H. Eager, Jr., Standard Life 


Building, Jackson, Mississippi. 
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GENERAL LEGISLATIVE COMMITTEE 


Chairman: F. B. Baylor, Sharp Building, Lin- 
coln, Nebraska. 


ENTERTAINMENT 


Chairman: Lowell White, Equitable 
Denver, Colorado. 

Vice-Chairman: L. J. Carey, Michigan Mutual 
Liability Co., 163 Madison Avenue, Detroit, Mich. 

Mark Townsend, Jr., 921 Bergen Avenue, Jersey 
City, New Jersey. 

Mrs. Robert W. Shackleford, Tampa, Florida. 

Mrs. H. Melvin Roberts, Cleveland, Ohio. 

Mrs. Walter Mayne, St. Louis, Missouri. 

J. B. Patterson, Union National Bank Building, 
Wichita, Kansas. 

Richard B. Montgomery, Jr., 1103 Maritime Build- 
ing, New Orleans, Louisiana. 

Robert M. Noll, Peoples Bank Building, Marietta, 
Ohio. 


Building, 


GOLF COMMITTEE 


Chairman: Mark Townsend, Jr., 
Avenue, Jersey City, New Jersey. 

Pat H. Eager, Jr., Standard Life Building, Jack- 
son, Mississippi. 

Alvin R. Christovich, American Bank Building, 
New Orleans, Louisiana. 

John H. Anderson, Jr., Security Bank Building, 
Raleigh, North Carolina. 

J. Roy Dickie, Grant Building, Pittsburgh, Penn- 
sylvania. 


921 Bergen 


LADIES’ GOLF COMMITTEE 


Chairman: Mrs. H. Melvin Roberts, Cleveland, 
Ohio. 
Mrs. Raymond N. Caverly, New York City. 


Mrs. Lester P. Dodd, Detroit, Michigan. 


LADIES’ BRIDGE COMMITTEE 


Chairman: Mrs. Walter Mayne, St. Louis, Mis- 
souri. 

Mrs. Milo H. Crawford, Detroit, Michigan. 

Mrs. Gerald P. Hayes, Milwaukee, Wisconsin. 


LADIES’ GENERAL ENTERTAINMENT 
Chairman: Mrs. Willis Smith, Raleigh, North 
Carolina. 


Mrs. Robert W. Shackleford, Tampa, Florida. 
Mrs. H. Melvin Roberts, Cleveland, Ohio. 
Mrs. Walter Mayne, St. Louis, Missouri. 
Mrs. Kenneth P. Grubb, Milwaukee, Wisconsin. 
Mrs. Robert M. Nelson, Memphis, Tennessee. 
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State Legislative Committees 


ALABAMA 
Chairman: Fred S. Ball, Jr., First National Bank 
Building, Montgomery. 
H. H. Grooms, Massey Building, Birmingham. 
William McLeod, Merchants National Bank Build- 
ing, Mobile. 


ARIZONA 
Chairman: Harold L. Divelbess, 
Building, Phoenix. 
Ivan Robinette, Professional Building, Phoenix. 
H. M. Fennemore, Phoenix National Bank Build- 
ing, Phoenix. 


Professional 


ARKANSAS 
Chairman: George B. Rose, Box 1190, Little Rock. 
A. L. Barber, Donaghey Building, Little Rock. 
Harvey T. Harrison, Southern Building, Little Rock. 


CALIFORNIA 
Chairman: Joe G. Sweet, Financial Center Build- 
ing, San Francisco. 
Joe Crider, Jr., 650 S. Spring Street, Los Angeles. 
Forrest A. Betts, Title Ins. Building, Los Angeles. 


COLORADO 
Chairman: William E. Hutton, 
Building, Denver. 
Arthur H. Laws, University Building, Denver. 
William R. Eaton, First National Bank Building, 
Denver. 


Capitol Life 


CONNECTICUT 
Chairman: Allan E. Brosmith, 700 Main Street, 
Hartford. 
Wilson C. Jainsen, 690 Asylum Street, Hartford. 
Arthur B. O’Keefe, 153 Court Street, New Haven. 


DELAWARE 
Chairman: James R. Morford, Delaware Trust 
Building, ‘Wilmington. 
Abel Klaw, DuPont Building, Wilmington. 
William Prickett, Delaware Trust Building, Wilm- 
ington. 


DISTRICT OF COLUMBIA 
Chairman: Norman B. Frost, Hibbs Building, 
Washington. 
Frank F. Nesbit, Metropolitan Building, Wash- 
ington.’ 
Henry I. Quinn, Woodward Building, Washington. 


FLORIDA 

Chairman: Francis M. Holt, Graham Building, 
Jacksonville. 

Sam H. Mann, Jr., Southern National Bank Build- 
ing, St. Petersburg. 

James A. Dixon, First National Bank Building, 
Miami. 

GEORGIA 

Chairman: James N. Frazer, Citizens & South- 

ern National Bank Building, Atlanta. 


John M. Slaton, 22 Marietta St. Bldg., Atlanta. 
Barry Wright, Rome. 


IDAHO 
Chairman: Oliver O. Haga, Idaho Building, Boise. 
R. P. Parry, First National Bank Building, Twin 
Falls. 


ILLINOIS 
Chairman: Albert W. Schlipf, 
Bank Building, Springfield. 
Louis F. Gillespie, Reisch Building, Springfield. 
Clarence W. Heyl, Central National Bank Build- 
ing, Peoria. 


First National 


INDIANA 
Chairman: C. F. Merrell, Consolidated Building, 
Indianapolis. 
Arthur L. Aiken, Citizens Trust Building, Fort 
Wayne. 


James E. Bingham, Electric Building, Indianapolis. 


IOWA 


Chairman: Rex H. Fowler, 
Des Moines. 
Jesse A. Miller, Equitable Building, Des Moines. 


Deloss P. Shull, Davidson Building, Sioux City. 


Crocker Building, 


KANSAS 
Chairman: Harry W. Colmery, National Bank 
of Topeka Building, Topeka. 
Douglas Hudson, Marble Building, Fort Scott. 
Thomas M. VanCleave, Commercial Building, 
Kansas City. 


KENTUCKY 
Chairman: Ernest Woodward, Kentucky Home 
Life Building, Louisville. 
Leslie ‘W. Morris, Farmers Deposit Bank Building, 
Frankfort. 
John E. Tarrant, Kentucky Home Life Building, 
Louisville. 


LOUISIANA 
Chairman: L. W. Brooks, Louisiana National 
Bank Building, Baton Rouge. 
Alfred C. Kammer, Hibernia Bank Building, New 
Orleans. 
Alvin O. King, Weber Building, Lake Charles. 


MAINE 
Chairman: Clement F. Robinson, 85 Exchange 
Street, Portland. 


Herbert E. Locke, Depositors Trust Building, 


Augusta. 
Brooks Whitehouse, 57 Exchange Street, Portland. 
MARYLAND 
Chairman: Robert R. Carman, Maryland Trust 


Building, Baltimore. 

Charles T. LeViness, III, Munsey Building, Balti- 
more. 

Walter L. Clark, Baltimore Trust Building, Balti- 
more. 


MASSACHUSETTS 
Chairman: Gay Gleason, 33 Broad Street, Boston. 
Leslie P. Hemry, American Mutual Liability In- 
surance Co., 142 Berkeley St., Boston. 
Byron K. Elliott, John Hancock Mutual Life In- 
surance Company, Boston. 
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MICHIGAN 
Chairman: Dean W. Kelley, Mutual Building, 
Lansing. 
William C. Searl, 615 North Capitol Avenue, 
Lansing. 
Wilber M. Brucker, Penobscot Building, Detroit. 


MINNESOTA 
Chairman: Charles N. Orr, Minnesota Building, 
St. Paul. 
William H. Freeman, Northwestern Bank Building, 
Minneapolis. 
Paul J. McGough, Northwestern National Bank 
Building, Minneapolis. 


MISSISSIPPI 


Chairman: W. Calvin Wells, III, Lamar Life 
Building, Jackson. 

William H. Watkins, 
Jackson. 

J. Morgan Stevens, Standard Life Building, Jack- 
son. 


Standard Life Building, 


MISSOURI 


Chairman: James T. Blair, Jr., Bacon Building, 
Jefferson City. 

Wayne Ely, Bank of Commerce Building, St. 
Louis. 

Walter R. Mayne, 506 Olive Street, St. Louis . 


MONTANA 


Chairman: Roy H. Glover, First National Bank 
Building, Great Falls. 

John E. Corette, Hennessy Building, Butte. 

W. J. Jameson, Electric Building, Billings. 


NEBRASKA 


Chairman: F. B. Baylor, Sharp Building, Lincoln. 

William C. Fraser, Omaha National Bank Building, 
Omaha. 

Robert W. Devoe, Bankers Life Building, Lincoln. 


NEVADA 
Chairman: Miles N. Pike, P. O. Box 2465, Reno. 
B. L. Quayle, Ely. 


NEW HAMPSHIRE 


Chairman: Philip H. Faulkner, 5 St. James 
Street, Keene. 


Louis E. Wyman, 45 Market St., Manchester. 


NEW JERSEY 
Chairman: James D. Carpenter, Jr., 75 Mont- 
gomery Street, Jersey City. 
Lionel P. Kristeller, 810 Broad Street, Newark. 
Mark Townsend, Jr., 921 Bergen Avenue, Jersey 
City. 


NEW MEXICO 


Chairman: Carl H. Gilbert, A. B. Renehan Build- 
ing, Santa Fe. 
Pearce C. Rodey, Box 422, Albuquerque. 


Francis C. Wilson, Sena Plaza, Santa Fe. 
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NEW YORK 


Chairman: Donald Gallagher, 11 Pearl Street, 
Albany. 

Hervey J. Drake, 60 John St., Association of 
Casualty and Surety Executives, New York City. 


Gordon Steele, Ellicott Square Bldg., Buffalo. 


NORTH CAROLINA 
Chairman: Robert Ruark, Lawyers Building, 
Raleigh. 
Julius C. Smith, Jefferson Standard Building, 
Greensboro. 
Francis E. Winslow, Box 652, Rocky Mount. 


NORTH DAKOTA 
Chairman: Gordon V. Cox, Little Building, Bis- 
marck. 
Herbert G. Nilles, New Black Building, Fargo. 


A. R. Bergesen, O’Neil Block, Fargo. 


OHIO 
Chairman: Don McVay, Ohio Farmers Insurance 
Company, Leroy. 
William G. Pickrel, Union Trust Building, Dayton. 
Harold C. Heiss, Keith Building, Cleveland. 


OKLAHOMA 
Chairman: Hal C. Thurman, Braniff Building, 
Oklahoma City. 
Raymond A. Tolbert, First National Building, 
Oklahoma City. 
V. P. Crowe, First National Bank Building, Okla- 
homa City. 


OREGON 
Chairman: R. W. Wilbur, Board of Trade Build- 
ing, Portland. 


PENNSYLVANIA 
Chairman: John B. Martin, Land Title Build- 
ing, Philadelphia. 
Charles T. Bunting, 511 Walnut Street, Philadel- 
phia. 
R. D. Dalzell, 450 Fourth Avenue, Pittsburgh. 


RHODE ISLAND 
Chairman: Henry M. Boss, Jr., 
Building, Providence. 
Felix Hebert, Turks Head Building, Providence. 
Clifford A. Kingsley, Turks Head Building, Provi- 
dence. 


Turks Head 


SOUTH CAROLINA 
Chairman: Pinckney L. Cain, 
Building, Columbia. 
George L. Buist, 30 Broad Street, Charleston. 
Ashley C. Tobias, Carolina Life Building, Columbia. 


Central Union 


SOUTH DAKOTA 
Chairman: Karl Goldsmith, Pierre National Bank 
Building, Pierre. 
F. G. Warren, Boyce-Greeley Building, Sioux Falls. 
M. T. Woods, Sioux Falls. 


TENNESSEE 
Chairman: W. Percy McDonald, Commerce 
Title Building, Memphis. 
Miller Manier, Baxter Building, Nashville. 
Estes Kefauver, Provident Building, Chattanooga. 
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TEXAS 


Chairman: M. H. Goldsmith, Littlefield Build- 
ing, Austin. 
William Thompson, Republic Bank Building, Dallas. 
. _ King, City National Bank Building, Wichita 
alls. 


UTAH 
Chairman: Ralph T. Stewart, Continental Na- 
tional Building, Salt Lake City. 
Dan B. Shields, Judge Building, Salt Lake City. 
Paul H. Ray, Kearns Building, Salt Lake City. 


VERMONT 
Chairman: Leonard F. Wing, Rutland. 


VIRGINIA 
Chairman: Harvey B. Apperson, Boxley Build- 
ing, Roanoke. 
James H. Corbitt, National Bank of Suffolk Build- 
ing, Suffolk. 


Harvey E. White, Citizens Bank Building, Norfolk. 
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WASHINGTON 

Chairman: Cassius E. Gates, Central Building, 
Seattle. 

O. B. Thorgrimson, Northern Life Tower, Seattle. 

B. H. Kizer, Old National Bank Building, Spokane. 


WEST VIRGINIA 
Chairman: Thomas B. Jackson, Kanawha Valley 
Building, Charleston. 
Frank C. Haymond, Haymond Building, Fairmont. 


Clarence E. Martin, The Peoples Trust Building, 
Martinsburg. 


WISCONSIN 
Chairman: Robert J. Sutherland, The Power & 
Light Building, Madison. 
Jesse E. Higbee, Linker Building, LaCrosse. 
Kenneth P. Grubb, 828 N. Broadway, Milwaukee. 


WYOMING 
Chairman: M. A. Kline, 
Cheyenne. 


Clarence A. Swainson, Hynds Building, Cheyenne. 


Majestic Building, 


State Membership Committees 


ALABAMA 


Chairman: George W. Yancey, 
Building, Birmingham. 

J. P. Mudd, Massey Building, Birmingham. 

Jack Crenshaw, First National Bank Building, 
Montgomery. 


1007 Massey 


ARIZONA 


Chairman: Harold L. Divelbess, 
Building, Phoeniz. 

Raymond N. Campbell, P. O. Box 70, Yuma. 

W. E. Patterson, Valley Bank Building, Prescott. 


Professional 


ARKANSAS 


Chairman: Edward L. Wright, Pyramid Build- 
ing Little Rock. 

A. L. Barber, Donaghey Building, Little Rock. 

Grover T. Owens, Pyramid Building, Little Rock. 


CALIFORNIA 


Chairman: Forrest A. Betts, 
Building, Los Angeles. 

Lasher B. Gallagher, 458 South Spring Street, Los 
Angeles. 

Jewell Alexander, 315 Montgomery Street, San 
Francisco. 


Title Insurance 


CANADA 


Chairman: Roger Lacoste, 221 St. James Street, 
Montreal. 
G. H. Aikins, K. C., Somerset Block, Winnipeg. 


Thomas J. Agar, K. C., 357 Bay Street, Toronto. 


COLORADO 


Chairman: Lowell White, Equitable Building, 
Denver. 
G. Dexter Blount, Equitable Building, Denver. 
William R. Eaton, First National Bank Building, 


Denver. 


CONNECTICUT 
Chairman: Wilson C. Jainsen, Hartford Accident 
& Ind. Co., 690 Asylum Avenue, Hartford. 
Joseph G. Shapiro, 945 Main Street, Bridgeport. 
J. Warren Upson, 136 Grand Street, Waterbury. 


DELAWARE 


Chairman: Abel Klaw, DuPont Building, Wilm- 
ington. 

James R. Morford, Delaware Trust Building, 
Wilmington. 

William Prickett, Delaware Trust Building, Wilm- 
ington. 


DISTRICT OF COLUMBIA 
Chairman: Henry I. Quinn, Woodward Building, 
Washington. 
Charles O. Chandler, Shoreham Building, Wash- 


ington. 
Ralph P. Dunn, Woodward Building, Washington. 


FLORIDA 
Chairman: G. L. Reeves, P. O. Box 2111, Tampa. 
Francis M. Holt, Graham Building, Jacksonville. 
H. Reid deJarnette, First National Bank Build- 
ing, Miami. 
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GEORGIA 


Chairman: James N. Frazer, Citizens & Southern 
National Bank Building, Atlanta. 

James S. Bussey, Southern Finance Building, Au- 
gusta. 

John M. Slaton, Atlanta. 


HAWAII 
Eugene H. Beebe, Bishop Trust Building, Honolulu. 


IDAHO 
Chairman: Oliver O. Haga, 
Boise. 
R. P. Parry, First National Bank Building, Twin 
Falls. 


Idaho Building, 


ILLINOIS 
Chairman: Ralph R. Hawxhurst, 1 North La- 
Salle Street, Chicago. 
George Z. Barnes, Alliance Life Insurance Com- 
pany, Alliance Life Building, Peoria. 
Louis F. Gillespie, Reisch Building, Springfield. 


INDIANA 
Chairman: Arthur L. Aiken, 
Building, Fort Wayne. 
Gallitzen A. Farabaugh, Union Trust Building, 
South Bend. 
Jacob S. White, Merchants Bank Building, In- 
dianapolis. 


Citizens Trust 


IOWA 
Chairman: Deloss P. Shull, 700 Security Build- 
ing, Sioux City. 
Rex H. Fowler, Crocker Building, Des Moines. 
John D. Randall, American Trust Building, Cedar 
Rapids. 


KANSAS 
Chairman: Robert L. Webb, National Reserve 
Building, Topeka. 
A. B. Keller, National Bank Building, Pittsburg. 
J. B. Patterson, Union National Bank Building, 
Wichita. 


KENTUCKY 
Chairman: Robert P. Hobson, Kentucky Home 
Life Building, Louisville. 
Grover C. Thompson, First National Bank & 
Trust Co., Building, Lexington. i 
W. H. Dysard, Second National Bank Building, 
Ashland. 


LOUISIANA 
Chairman: Leslie P. Beard, American Bank 
Building, New Orleans. 
St. Clair Adams, Jr., American Bank Building, 
New Orleans. 


Sumter D. Marks, United Fruit Company Build- . 


ing, New Orleans. 


MAINE 
Chairman: Edward F. Merrill, Merrill Block, 
Showhegan. 
Clement F. Robinson, 85 Exchange Street, Port- 
land. 
Herbert E. Locke, Depositors Trust Building, 
Augusta. 
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MARYLAND 
Chairman: Milton A. Albert, New Amsterdam 
Casualty Co., 227 St. Paul Street, Baltimore. 
Charles H. McComas, Fidelity & Deposit Co. of 
Maryland, Fidelity Building, Baltimore. 
John A. Luhn, Fidelity & Deposit Co. of Mary- 
land, Baltimore. 


MASSACHUSETTS 
Chairman: Franklin J. Marryott, Liberty Mutual 
Ins. Co., 175 Berkeley Street, Boston. 
Richard Joseph Dunn, 260 Tremont Street, Bos- 
ton. 
Gurdon W. Gordon, 31 Elm Street, Springfield. 


MICHIGAN 
Chairman: Stevens T. Mason, National Bank 
Building, Detroit. 
Denis McGinn, 113 Ludington Street, Escanaba. 
Alexis J. Rogoski, Hackley Union Bank Building, 
Muskegon. 


MINNESOTA 
Chairman: F. H. Durham, Northwestern Bank 
Building, Minneapolis. 
E. A. Roberts, The Minnesota Mutual Life Ins. 
Co., 156 East Sixth Street, St. Paul. 
Rollo F. Hunt, Lonsdale Building, Duluth. 


MISSISSIPPI 
Chairman: W. Calvin Wells III, Lamar Life 
Building, Jackson. 
C. B. Snow, Deposit Guaranty Bank Building, 
Jackson. 
Robert L. Dent, Merchants National Bank Build- 
ing, Vicksburg. 


MISSOURI 
Wayne Ely, Bank of Commerce 


Chairman: 
Building, St. Louis. 

Walter R. Mayne, 506 Olive Street, St. Louis. 

P. E. Reeder, Waltower Building, Kansas City. 


MONTANA 
Chairman: Raymond Hildebrand, Glendive. 
Robert D. Corette, Hennessy Building, Butte. 
J. W. Speer, First National Bank Building, Great 
Falls. 


NEBRASKA 
Chairman: John L. Barton, First National Bank 
Building, Omaha. 
Don W. Stewart, Sharp Building, Lincoln. 
William C. Fraser, Omaha National Bank Build- 
ing, Omaha. 


NEVADA 
Miles N. Pike, P. O. Box 2465, Reno. 
NEW HAMPSHIRE 
Chairman: Philip H. Faulkner, 
Street, Keene. 


Louis E. Wyman, 45 Market Street, Manchester. 


5 St. James 


NEW JERSEY 
Chairman: Mark Townsend, Jr., 
Avenue, Jersey City. 
Gerald T. Foley, 
Newark. 
G. Arthur Bolte, 1516 Atlantic Avenue, Atlantic 
City. 


921 Bergen 


1172 Raymond Boulevard, 
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NEW MEXICO 
Chairman: Carl H. Gilbert, A. B. Renehan 
Building, Santa Fe. 
Pearce C. Rodey, Box 422, Albuquerque. 


NEW YORK 

Chairman: Ernest W. Fields, Assistant General 
Counsel, U. S. Guarantee Co., 90 John Street, New 
York City. 

Melvin H. Zurett, 
Rochester. 

Lewis C. Ryan, Hills Building, Syracuse. 

Gordon Steele, Ellicott Square Building, Buffalo. 

Donald Gallagher, 11 North Pearl Street, Albany. 


Reynolds Arcade Building, 


NORTH CAROLINA 
Chairman: Frank H. Kennedy, Law Building, 
Charlotte. 


J. H. Bridgers, Law Building, Henderson. 
Bennett H. Perry, Law Building, Henderson. 


NORTH DAKOTA 
Chairman: Herbert G. Nilles, New Black Build- 
ing, Fargo. 
Gordon V. Cox, Little Building, Bismarck. 
ed R. Bangs, 215% S. Third Street, Grand 
Forks. 


OHIO 
Chairman: H. Melvin Roberts, Guardian Build- 
ing, Cleveland. 
Marshall H. Francis, Sinclair Building, Steuben- 
ville. 


William A. Kelly, First Central Tower, Akron. 


OKLAHOMA 
Chairman: Welcome D. Pierson, First National 
Building, Oklahoma City. 
Harold C. Thurman, Braniff Building, Oklahoma 
City. 
H. L. Smith, Kennedy Building, Tulsa. 


OREGON 
Chairman: R. W. Wilbur, Board of Trade Build- 
ing, Portland. 
Borden Wood, American Bank Building, Portland. 


PENNSYLVANIA 
Chairman: George F. Blewett, 122 South 4th 
Street, Philadelphia. 
Samuel W. Pringle, 450 Fourth Avenue, Pittsburgh. 
John B. Martin, Land Title Building, Philadelphia. 


RHODE ISLAND 


Chairman: Felix Hebert, Turks Head Building, 
Providence. 


Henry M. Boss, Jr., Turks Head Building, Provi- 
dence. 


J. Russell Haire, 223 Thames Street, Newport. 
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SOUTH CAROLINA 


Chairman: George L. Buist Rivers, 28 Broad 


Street, Charleston. 

Pinckney L. Cain, Central Union Building, Co- 
lumbia. 

Benjamin A. Moore, One Broad Street, Charleston. 


SOUTH DAKOTA , 
Chairman: F. G. Warren, Boyce-Greeley Build- 
ing, Sioux Falls. 
Perry F. Loucks, Way-Penny Building, Water- 
town. 
Hugh Agor, Capital Building, Aberdeen. 


TENNESSEE 


Chairman: James B. Wright, East Tennessee Na- 
tional Bank Building, Knoxville. 

Lowell Taylor, Bank of Commerce Title Building, 
Memphis. 

Aubrey F. Folts, James Building, Chattanooga. 


TEXAS 


Chairman: Marion N. Chrestman, Republic 
Bank Building, Dallas. 

Newton Gresham, Shell Building, Houston. 

W. B. Todd, Commercial Standard Insurance Co., 


Fort Worth. 


UTAH 
Chairman: Ralph T. Stewart, Continental Na- 
tional Building, Salt Lake City. 
Dan B. Shields, Judge Building, Salt Lake City. 
Paul H. Ray, Kearns Building, Salt Lake City. 


VIRGINIA 
Chairman: Andrew D. Christian, Mutual Build- 
ing, Richmond. 
Louis Lee Guy, Citizens Bank Building, Norfolk. 
Leonard G. Muse, Boxley Building, Roanoke. 


WASHINGTON 
Chairman: W. R. McKelvey, Insurance Building, 
Seattle. 
Payne Karr, Exchange Building, Seattle. 


B. H. Kizer, Old National Bank Building, Spokane. 


WEST VIRGINIA 
Chairman: James M. Guiher, Union Bank Build- 
ing, Clarksburg. 
Stanley C. Morris, Charleston. 
E. A. Marshall, First Huntington National Bank 
Building, Huntington. 


WISCONSIN 
Chairman: J. Mearl Sweitzer, General Counsel 
Employers Mut. Liab. Ins. Co., 502 3rd Street, 
Wausau. 
Robert C. Grelle, 105 Monona Avenue, Madison. 
H. J. Schroeder, Hardware Mutual Casualty Co., 
Stevens Point. 


WYOMING 
Chairman: Clarence A. Swainson, Hynds Build- 


ing, Cheyenne. 
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Suggestions for Handling Forgery Losses With a View to 
Preserving Salvage Rights 


By STEvENS T. Mason 
Detroit, Michigan 


N this discussion it will be assumed that 

the surety will always take an assignment 
when paying a loss due to check forgery 
rather than depend on subrogation rights 
which are often somewhat elusive. An as- 
signment being a mere transfer of a chose 
in action will often avoid the strict rules of 
subrogation. But it must always be remem- 
bered that a surety suing on an assignment 
has no greater rights than the assignor. 

Before paying a loss the surety should 
definitely determine whether the obligee has 
anything to assign. 


1. Has the obligee really suffered a 
loss? 

2. When the obligee collects from the 
surety is there danger of an election of 
remedies? 

3. Is the surety running into a right of 
subrogation against itself? 


These three questions are fraught with 
many pitfalls for the unwary, and should be 
carefully studied before paying a loss. 
Furthermore they are questions which we 
must consider with an open mind because in 
some cases we may represent the surety pay- 
ing the loss, and in others we may represent 
the blanket bond of the salvagee. 


Is There a Loss? 

Ever since the case of Price v. Neal, 3 
Burr. 1354, (decided in 1762), a bank has 
been charged with knowledge of its depos- 
itor’s signature. Therefore, if a bank pays 
a check upon which the depositor’s signature 
has been forged the payment will be con- 
sidered to have been made out of the funds 
of the bank, and not out of the depositor’s 
account. 

Likewise, if a bank pays a check upon 
which the endorsement has been forged the 
payment will also be considered to have been 
made out of the funds of the bank, and not 
out of the depositor’s account, because the 
bank is under contract to pay checks only to 
persons designated by the depositor. 

In neither case is the bank permitted to 


charge the depositor’s account with the 
amount of the check. Therefore, the de- 
positor has suffered no loss. 

If the surety now pays the depositor both 
the depositor and the surety admit a loss by 
admitting that it was the depositor’s money 
that the bank paid out, thereby possibly 
ratifying the bank’s action in paying the 
check. 

The only right the depositor has to assign 
to the surety is based on the theory that the 
bank has still got the depositor’s money; but 
by collecting from the surety the depositor 
admits a loss, thereby admitting that the 
bank has not got the depositor’s money. 

The above propositions are not stated as 
definite rules of law because they have given 
rise to many conflicting. and confusing au- 
thorities in various jurisdictions. It is not 
the purpose of this article to discuss them. 
The propositions are set out as dangers to 
be avoided. The authorities may be con- 
flicting but the danger is obvious. The pur- 
pose of this article is merely to point out 
how these dangers may be avoided before 
making payment to the obligee. 

Election of Remedies 

The question of election of remedies is so 
closely associated with the question just dis- 
cussed that they might almost be considered 
together. 

The obligee, whether it be a depositor, a 
beneficiary of an estate, or a public body, 
has two separate remedies—(1) To deny the 
bank’s right to charge the forged checks to 
the account, thereby claiming that the checks 
were paid with the bank’s own money and 
not out of the account. (2) To make claim 
against the surety, thereby admitting a loss 
from the account, and thereby admitting that 
the checks were paid with the obligee’s 
money. 

Are these two positions inconsistent and 
antagonistic? 

In the first remedy the bank suffers the 
loss and takes an assignment against the 
surety. The surety must defend a suit by 
the bank. 
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In the second remedy the surety suffers 
the loss and takes an assignment against the 
bank. The bank must defend a suit by the 
surety. 


In 9 C. J. S. Page 752 is the following: 

“A plaintiff who sues a drawee bank on 
a check paid by it on a forged indorse- 
ment takes the position that the bank still 
has his money, that the money paid out 
by the bank was the bank’s money, and 
that such payment was not binding on 
plaintiff; and, where he sues another who 
has indorsed such check over to the drawee 
bank, he necessarily takes the position that 
the money paid by the drawee bank was 
wrongfully paid and, therefore, wrongfully 
detained. Such positions are mutually 
contradictory, and in choosing his remedies 
plaintiff cannot adopt both positions. In 
this regard, each check is considered as an 
entirety which cannot be either rightfully 
or wrongfully split.” 


The case of National Surety Co. v. Perth 
Amboy Trust Co., 76 Fed. 2d 87, expresses 
the same thought in different language. In 
that case the court said that the beneficiaries 
“had recovered from the surety on the theory 
that the money obtained by means of the 
forgery was the money that belonged to the 
beneficiaries. For otherwise recovery from 
the surety would not have been possible. 
The money stolen by the defaulter could not 
belong to the beneficiaries unless the checks 
had been properly paid by the bank.” There- 
fore, the court said that if the checks were 
properly paid by the bank the recovery from 
the surety has been a complete remedy, and 
there has been such an election as discharges 
the bank. 

In the case of Trust Co. v. First National 
Bank, 271 Mich. 323, a decree was obtained 
by an administrator against the daughter of 
the intestate who had forged a withdrawal 
slip. The forger was uncollectible so another 
suit was started against the bank. The 
court said that there could be no recovery in 
the former case except on the theory that the 
forger had possessed herself of money belong- 
ing to the estate rather than of money be- 
longing to the bank. Otherwise the estate 
could not have been defrauded. 


“Tf she had it of course the bank did not 
have it. Therein lies the inconsistency 
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between the former case and the present 
suit.” 


In U. S. F. & G. v. Fidelity National 
Bank, 109 S. W. 2d. 47 (Missouri) the U. S. 
F. & G. paid a check forgery loss of the 
Continental Construction Co. and took an 
assignment and sued the bank. The court 
used the same reasoning, i.e., that either the 
bank had the Continental’s money or the 
forger had. 


“Obviously both could not have the 
same money at the same time. Continen- 
tal could have proceeded against either, 
but could not go two ways at the same 
time. As the Scottish law is said to have 
it, one cannot both approbate and repro- 
bate at one and the same time. * * * * 
When the plaintiff (surety) paid the loss 
it had contracted to pay the election of 
the Continental was completed, * * * * 
and estops the plaintiff from further as- 
serting the claim.” 


This question of election of remedies is one 
upon which there is much conflict of au- 
thority. As stated above the purpose of 
this article is not to discuss the merits of 
these authorities, but to point out from the 
cases cited that there is a danger, which may 
and should be avoided before payment is 
made. 


Conflicting Subrogations 


A surety paying a creditor, cannot acquire 
the creditor’s claim against a third party 
who, had he paid the creditor, would have 
been entitled to subrogation against the 
surety. 

For example—A public officer or a fidu- 
ciary gives a bond that he will faithfully 
perform the duties entrusted to him. By 
forgery or otherwise he gets the money en- 
trusted to him out of the bank and spends 
it. The surety on the bond pavs the loss 
to the obligee and takes an assignment 
against the bank and brings suit. 

The first question which presents itself is 
this: Is the bank within the protection of 
the surety bond? That is, if the bank had 
paid the loss could the bank have recovered 
from the surety? If it could the surety is 
running directly into a right of subrogation 
against itself. 

This question could seldom arise on a 
private bond, which is merely a private con- 
tract to take the loss, or the burden of liti- 
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gation, off the shoulders of the assured, but 
in connection with payments upon probate 
and public official bonds, which are often 
broad enough to permit recovery by any per- 
son suffering loss because of the acts of the 
principal, the problem always arises. 

In American Surety Co. v. Robinson, 53 
Fed. 2d 22 the court said: 


“By analogy to the principle of insur- 
ance law where an insurer paying a loss 
may go against even a tort feasor who 
caused it, the surety may often be subro- 
gated to the independent rights of action 
of the creditor against third parties. But 
this can never happen when such third 
party, if held liable in the first instance, 
would have had recourse on the principal 
and his surety.” 


This case was very fully discussed in an 
annotation in 95 A.L.R. at Page 272. 

In the case of American Surety Co. v. 
Lewis State Bank, 58 Fed. 2d 559 (Sth C. 
C. A.) a game warden fraudulently caused 
to be issued a number of warrants to fictitious 
payees which he forged and collected the 
money at the defendant bank. 

The state collected on his statutory bond, 
and the surety took an assignment from the 
state and sued the bank. But the court in 
holding that the surety was running into a 
right of subrogation against itself said: 


“Where, as here, a bank of public de- 
posit has without complicity in, or knowl- 
edge of, the fraud been innocently misled 
by principal into paying out public moneys 
which under its contract it agreed to pay 
only to those lawfully entitled to it, as be- 
tween the state and the principal and 
surety on the bond, it is the real surety, 
entitled to exoneration to the extent of the 
bond before it pays, and to subrogation 
to it. after it pays.” See also American 
Bonding Co. v. State Savings Bank, 133 
Pac. 367 (Mont.) 


In the case of Southern Surety Co. v. 
Tessum, 228 N. E. 326 (Minnesota); 66 A. 
L. R. 1136, a surety who had made good the 
default of one of two trustees, sought to re- 
cover from the co-trustee, and his surety. 
The court said: 


“We have found no case where it (the 
right to bring the action) has been applied 
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in favor of the surety of a trustee against 
a co-trustee or the bondsmen of the lat- 
ter, where the co-trustee would have been 
entitled to indemnity from the principal 
of the very surety who claims the right to 
subrogation.” 


In National Surety v. Arosin, 198 Fed. 
605; 117 C. C. A. 313, a Deputy County 
Auditor, for whose acts the surety bond was 
responsible to any person injured by his mis- 
conduct in office, forged certain orders and 
sold them to a bank. The county collected 
the loss from the surety and the surety sued 
the bank. The court held that the loss was 
one caused by the Deputy, for which the 
surety was liable, and that it could not re- 
cover from the bank because if the bank had 
been compelled to pay a loss it could have 
recovered from the surety. 


Negligence of the Bank 

If the bank is negligent a different ques- 
tion is presented. The surety’s action would 
not be on the contract, but would be ex 
delicto. But in order to hold the bank liable 
in such an action it is necessary to prove 
that the bank is a joint tort feasor. That 
is, that the bank had knowledge of the fraud 
or profited by it. 

The question is not pertinent to this article, 
but it is fully discussed in the following au- 
thorities: 


26 R. C. L. 1315; 9 C. J. S. 610; 

Commercial Savings Bank & Trust Co., 
v. National Surety Co., 294 Fed. 261; 

Maryland Casualty Co. v. City National 
Bank, 29 Fed. 2d 662; 

Vass v. Arkenbaugh, 55 Fed. 2d 130; 

Quanah v. Wichita Bank, (Tex. Sup. 
Ct.) 83 S. W. 2d 701; 

Trust Co. v. First National Bank, 271 
Mich. 323; 57 A. L. R. 925; ‘ 

64 A. L. R. 1404; 106 A. L. R. 836; 
115 A. L. R. 648. 


Proximate Cause 

In all cases where subrogation occurs, 
whether it be by assignment or not, the 
principle of equity and good conscience is 
the deciding factor. The loss must always 
fall where the proximate cause rests. In the 
case of United States Fid. & Guaranty Co. 
v. Title Guaranty & Trust Co., 200 Fed. 
443, the court said: 
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“Where two sureties are innocent, the 
loss must fall on the one whose principal’s 
default was the proximate cause of such 
loss.” 


In the case of American Bonding Co. v. 
Waltz, 193 Fed. 978; 113 C. C. A. 598, the 
court said that the surety on the auditor’s 
bond could not recoup its loss from the 
county treasurer on the theory that his negli- 
gence permitted the defalcation. That it 
was clear that the proximate cause of the 
loss was the malfeasance of the auditor for 
whose honesty and faithfulness the surety 
had bound itself. 

In the very recent case of United States 
Guaranty Co. v. Elkins Morris & Co., 106 
Fed. 2d 136, the plaintiff surety issued an 
indemnity bond against forgeries. A stock 
certificate was forged. The defendant brok- 
ers guaranteed the signature and issued a 
check for the purchase of the stock. The 
endorsement of the check was also forged. 
The plaintiff sued the defendant brokers on 
the guaranty. The court said: 


“The immediate and proximate cause of 
the loss was the forged endorsement of the 
check, specifically covered by the forgery 
bond.” 


Therefore, the plaintiff could not recover. 


See also Meyers v. Bank, (Cal.) 77 Pac. 
2d 1081. 


In Northern Trust Co. v. Consolidated 
Elevator Co., 142 Minn. 132; 171 N. W. 265, 
the court said: 


“The right to recover from a third per- 
son does not stand on the same footing as 
the right to recover from the principal, as 
to the latter, the right is absolute; as to 
the former, it is conditional. * * * When 
it is sought to enforce the right, something 
more must be shown than that defendant 
could have been compelled by the original 
creditor to pay the debt. The object of 
subrogation is to place the charge where 
it ought to rest by compelling the payment 
of the debt by him who ought in equity to 
pay it.” 


Cases that deal with the balancing of 
equities are collected in the following notes: 
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“Right of third person to be subrogated 
to depositor’s claim against bank on ac- 
count of the latter’s payment of forged or 
raised checks.” 77 A. L. R. 1057. 

“Right of surety on fidelity bond to be 
subrogated to obligee’s right as against 
third person who caused or contributed to 
the loss or failed in his duty to discover 
it.” 95 A. L. R. 269. 


Conclusion 


All of the questions here discussed can be 
greatly clarified by holding always in mind 
the statement in 4 Williston on Contracts 
(Rev. Ed.) by Williston & Thompson, Pages 
3618 and 3620. 


“Though a creditor is generally entitled 
to collect his claim from any securities or 
obligations which he holds in the manner 
which may seem most to his advantage, it 
is the duty of the court, especially a court 
of equity to adjust the rights of the par- 
ties so far as possible, so that the ultimate 
loss shall accord with the equitable position 
of the parties. 


A surety who has paid the debt is en- 
titled to the right for the purpose of 
charging property or persons equitably 
bound to pay the debt before himself. The 
justice of the principle will be apparent if 
it is observed that in this way the creditor 
is denied the power of throwing the ulti- 
mate payment of the debt in one way or 
the other as suits his caprice.” 


In other words, this seems to be the proper 
analysis of the problem: We must start out 
with the premise upon which the whole law 
of subrogation and contribution is based, 
that is, as stated by Williston, that the 
creditor shall not be allowed to throw the 
liability on one person or another, as suits 
his caprice. Therefore, in a situation where 
a surety and a third person are both bound 
to the creditor for the amount of the prin- 
cipal’s default, we have to determine these 
questions: First, will the creditor elect its 
remedy in collecting from the surety; Second, 
is the third person himself within the pro- 
tection of the surety bond? If he is, it neces- 
sarily follows that the surety is the one upon 
whom the loss should fall, as between him 
and the third person. If the third person 
pays the creditor, he has a right of indemnity 
or subrogation as against the surety, where- 








Page 18 


as, if the surety pays the creditor, he has no 
right of indemnity or subrogation, and can- 
not acquire one by way of assignment, 
against the third person. Third, even if 
the defendant third person is not within the 
protection of the surety bond, under the 
technique adopted by the Restatement of 
Restitution, (Section 162, Comment h) we 
have to ask the question: As between the 
surety and the third person which one, in 
equity and good conscience, ought to bear 
the loss? 

If it is determined that the surety is the 
one who in equity and good conscience 
should bear the loss, it follows that the 
surety can acquire no right against the third 
person. 

Suggestions 

All of these dangers may be avoided by 

following the simple rules here submitted: 


Suggestion No. 1 
If the loss arises from a forged endorse- 
ment and the depositor’s bond also extends 
coverage to the depository bank, the surety, 
in order to preserve rights against the cash- 
ing bank, should make payment to. the de- 
pository bank. Never to the depositor. The 
depository bank should be asked to make 
proof of loss, and should execute a proper 
assignment of its rights against the cashing 
bank. This was successfully done in Metro- 
politan Casualty Co. v. First National Bank, 
261 Mich. 450. 
Suggestion No, 2 
If the loss arises from a forged endorse- 
ment and the bond does not extend coverage 
to the depository bank payment may still be 
made to the depository bank with its consent. 
For though the bank is not covered by the 


Report of the Committee on 
Annual Meeting of 


O the International Association of Insur- 
ance Counsel at its annual meeting held 
September 4, 1940: 

The committee on casualty insurance, 
after giving consideration to several fields 
of endeavor, finally decided that its efforts 
might be most beneficially directed toward 
the investigation of some phase of the law 
which casualty insurance has developed. We 
found that apparently some work might 
profitably be done in relation to the liability 
of an insurer beyond the monetary limits of 
its policy, especially if the study were made 
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bond it must necessarily agree to this simple 
solution, because in the last analysis it can- 
not deny its legal liability. It should not 
object to selling its claim against the cashing 
bank to the surety. 

Suggestion No. 3 

If the loss arises from a forged signature 
of the maker and the surety wishes to pre- 
serve rights against the depository bank 
(provided, of course, the bond does not ex- 
tend coverage to the depository bank) pay- 
ment may be made by means of a loan re- 
ceipt and suit brought in the name of the 
depositor. This method was approved in 
the case of a casualty payment in Lucken- 
bach v. McCann Sugar Refining Co., 248 
U.S. 139; 1 A. L. R. 1522. The form there 
construed can easily be adapted to a forgery 
payment. 

Suggestion No, 4 

The best way out of any of these situations 
is a bill in equity asking for a decree requir- 
ing the bank to pay the loss and exonerat- 
ing the surety, or an action for declaratory 
judgment. But a surety company is seldom 
in a position to make quite such a strong 
move. 

These suggestions apply to all forms of 
bonds or policies requiring payment of losses 
due to forgery. As cases arise methods may 
suggest themselves which are better than 
those mentioned above. Moreover there are 
many excellent authorities which might help 
us out of such situations as are here discussed. 
But the purpose of this article is to em- 
phasize the vital importance of formulating 
a plan to preserve the surety’s right to sal- 
vage before the loss is paid. Otherwise it 
may be too late. 


Casualty Insurance to 1940 
Insurance Counsel 


to apply to the entire, and not to some limited, 
field of casualty insurance. Accordingly, 
the committee has prepared a list of what it 
believes are substantially all the cases deal- 
ing specifically with said liability of an in- 
surer arising from a failure to settle and a 
failure to defend, or to defend properly the 
original action against the insured. The re- 
port includes a classification of the cases by 
states, under the sub-headings of bad faith 
and negligence, an abstract of the decisions 
and an outline suggesting the steps which an 
insurer should take in protecting itself against 
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the possibility of an enforceable claim in ex- 
cess of the policy limit. 

We hope that our work will appear to be 
of sufficient importance that the report will 
be annually brought down to date, by adding 
thereto other cases as they are decided. 

The committee recommends that a future 
committee develop the law incident to the 
court procedure which an insurer may follow 
when the-judgment exceeds the limit of the 
policy, a subject which is not covered by this 
report. 

Respectfully submitted, 
F. B. Baytor, Chairman 
Frep S. BALL, Jr. 
MELVIN M. RoBERTS 
THEODORE W. BETHEA 
PAYNE KARR 
FLETCHER B. COLEMAN 
Irvin E. Kerr 
L. J. Carey, ex officio 


Liability of a Casualty Insurer Beyond the 
Monetary Limits of its Policy 

It is generally held that a casualty insurer 
has, under the policies now commonly used, 
the option to settle or defend the action 
brought against the insured. Accordingly, 
it has been held that a charge of a failure 
to settle a claim made against the insured is 
not a valid basis for a recovery against an 
insurer of an amount in excess of the limit 
fixed by the policy, in the absence of bad 
faith or negligence. Wynnewood Lumber 
Co. v. Travelers’ Insurance Co. (1917) 173 
N. C. 269, 91 S. E. 946; Kingan & Co. v. 
Maryland Casualty Co. (1917) 65 Ind. App. 
301, 115 N. E. 348; Georgia Casualty Co. 
v. Mann (1932) 242 Ky. 447, 46 S. W. (2d) 
277; Brunswick Realty Co. v. Frankfort Ins. 
Co. (1917) 99 Misc. 639, 166 N. Y. S. 36; 
Schmidt & Sons v. Travelers’ Insurance Co. 
(1914) 244 Pa. 286, 90 Atl. 653. It also 
has been held that if the insurer fails to de- 
fend the action brought against the insured, 
the failure will constitute a waiver of the 
policy provision denying the right of settle- 
ment to the insured. Consequently, as a 
result of such failure, the insured may have 
the right to settle for a reasonable amount 
within the limit of the policy. St. Louis 
Dressed Beef & Provision Co. v. Maryland 
Casualty Co. (1906) 201 U. S. 173, 26 S. 
Ct. 400, 50 L. Ed. 712; Butler Bros. v. 
American Fidelity Co. (1913) 120 Minn. 157, 
139 N. W. 355, 44 L. R. A. (NS) 609; In- 
terstate Casualty Co. v. Wallins Creek Coal 
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Co. (1915) 164 Ky. 778, 176 S. W. 217, L. 
R. A. 1915F, 958. 


I. Failure to Settle 
However, the decisions of many of the 
courts announce the rule that recovery of an 
amount in excess of the limit of the policy 
may be had against a casualty insurer, if 
the insurer has failed to enter into or con- 
summate a possible settlement, provided: 


(a) The insurer was guilty of bad 
faith, or 

(b) The insurer was guilty of negli- 
gence. 


A. Bad Faith, a Basis of Liability for 
Failure to Settle 


The courts, in the following cases, have 
discussed an insurer’s bad faith in failing to 
settle, although in the cases indicated by an 
an asterisk, bad faith apparently was not an 
issue. In other cases, not bearing an asterisk 
and set out in the immediately following list, 
the courts have asserted either by the judg- 
ment rendered, or the language employed, or 
by both, the existence of liability when bad 
faith was present. 


List of Cases on Bad Faith in Failing to 
Settle 


Note: *Bad Faith not an issue. 


Alabama 

Neuberger v. Preferred Accident Ins. Co. 
(1921) 18 Ala. App. 72, 89 So. 90. 

American Mutual Liability Ins. Co. v. 
Cooper (1932) 1 Fed. (2nd) 446. 

Arizona 

No cases. 
Arkansas 

No cases. 
California 

No cases. 
Colorado 

No cases. 
Connecticut 

Bartlett v. Travelers’ Lns. Co. (1933) 117 
Conn. 147, 167 Atl. 180. 

Hoyt v. Factory Mut. Liability Ins. Co. 
of America (1935) 120 Conn. 156, 179 Atl. 
842. 

Delaware 

No cases. 

District of Columbia 

No cases. 
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Florida 

Automobile Mut. Indemnity Co. v. Shaw 
(1938) 134 Fla. 851, 184 So. 852. 

Georgia 

No cases. 
Idaho 

No cases. 
Illinois 

No cases. 
Indiana 

*Kingan & Co. v. Maryland Casualty Co. 
(1917) 65 Ind. App. 301, 115 N. E. 348. 
lowa 

No cases. 

Kansas 

No cases. 
Kentucky 

Fidelity & Casualty Co. v. Stewart Dry 
Goods Co. (1925) 208 Ky. 429, 271 S. W. 
444, 

*Georgia Casualty Co. v. Mann (1932) 
242 Ky. 147, 46 S. W. (2nd) 777. 
Louisiana 

*New Orleans & C. R. Co. v. Maryland 
Casualty Co. (1905) 114 La. 153, 38 So. 89, 
6 L. R. A. (NS) 562. 

Davis v. Maryland Casualty Co. (1931) 
16 La. App. 253, 133 So. 769. 

Maine 

*Rumford Falls Paper Co. v. Fidelity & 
Casualty Co. (1899) 92 Me. 574, 43 Atl. 503. 
Maryland 

No cases. 

Massachusetts 
No cases. 
Michigan 
City of Wakefield v. Globe Indemnity Co. 
(1929) 246 Mich. 645, 227 N. W. 643. 


Minnesota 

Mendota Electric Co. v. New York In- 
demnity Co. (1926) 169 Minn. 377, 211 N. 
W. 317. 

Mendota Electric Co. v. New York Indem- 
nity Co. (1928) 175 Minn. 181, 221 N. W. 
61. 

Lawson & Nelson Sash & Door Co. v. As- 
sociated Indemnity Corp. (1938) 204 Minn. 
50, 282 N. W. 481. 

Norwood v. Travelers’ Ins. Co. (1939) 204 
Minn. 595, 284 N. W. 785. 

Mississippi 

*Georgia Casualty Co. v. Cotton Mills 
Products Co. (1931) 159 Miss. 396, 132 So. 
73. 
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Farmers Gin Co. v. St. Paul Mercury In- 
demnity Co. (1939) 187 Miss. 747, 191 So. 
415. 


Missouri 

*Mears Mining Co. v. Maryland Casualty 
Co. (1912) 162 Mo. App. 178, 144 S. W. 
883. 

St. Joseph Transfer & Storage Co. v. Em- 
ployers Indemnity Co. (1930) 224 Mo. App. 
221, 23 S. W. (2nd) 215. 

Maryland Casualty Co. v. Cook-O’Brien 
Const. Co. (1934) 69 Fed. (2nd) 462. 

Maryland Casualty Co. v. Elmira Coal 
Co. (1934) 69 Fed. (2nd) 616. 

McCombs v. Fidelity & Casualty Co. of 
New York (1936) 231 Mo. App. 1206, 89 
S. W. (2nd) 114. 


Montana 

No cases. 
Nebraska 

Kleinschmit v. Farmers Mut. Hail Ins. Co. 
(1939) 101 Fed. (2nd) 987. 

Nevada 

No cases. 

New Hampshire 
No cases. 
New Jersey 
No cases. 
New Mexico 

No cases. 

New York ' 

*Schencke Piano Co. v. Philadelphia Cas- 
ualty Co. (1915) 216 N. Y. 662, 110 N. E. 
1049. 

Brunswick Realty Co. v. Frankfort Ins. 
Co. (1917) 99 Misc. 639, 166 N. Y. S. 36. 

*Auerbach v. Maryland Casualty Co. 
(1923) 236 N. Y. 247, 140 N. E. 577, 28 
A. L. R. 1294. 

*Streat Coal Co. v. Frankfort General Ins. 
Co. (1923) 237 N. Y. 60, 142 N. E. 352. 

*Best Building Co. v. Employers Liability 
Assur. Corp. (1928) 247 N. Y. 451, 160 N. 
E. 911, 71 A. L. R. 1464. 

North Carolina 

*Wynnewood Lumber Co. v. Travelers’ 
Ins. Co. (1917) 173 N. C. 269, 91 S. E. 946. 

State Automobile Ins. Co. v. York (1939) 
104 Fed. (2nd) 730. 


North Dakota 

No cases. 
Ohio 

Cleveland Wire Spring Co. v. General Ac- 
cident, Fire & Life Assur. Corp. (1917) 6 
Oh. App. 344, 27 O. C. A. 536. 
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Oklahoma 

Boling v. New Amsterdam Casualty Co. 
(1935) 173 Okla. 160, 46 Pac. (2nd) 916. 
Oregon 

Brown & McCabe, Stevedores v. London 
Guarantee & Accident Co. (1915) 232 Fed. 
298. 
Pennsylvania 

*Schmidt Brewing Co. v. Travelers’ Ins. 
Co. (1914) 244 Pa. 286, 90 Atl. 653, 52 L. 
R. A. (NS) 126. 
Rhode Island 

No cases. 


South Carolina 

Tiger River Pine Co. v. Maryland Cas- 
ualty Co. (1931) 163 S. C. 229, 161 S. E. 
491. 

Tyger River Pine Co. 
ualty Co. (1933) 170 S. 
346. 

Blue Bird Taxi Corp. v. American Fid. 
& Cas. Co. (1939) 26 Fed. Supp. 808. 


South Dakota 
No cases. 


v. Maryland Cas- 
C. 286, 170 S. E. 


Tennessee 

Aycock Hosiery Mills v. Maryland Cas- 
ualty Co. (1928) 157 Tenn. 559, 11 S. W. 
(2nd) 889. 

Noshey v. American Automobile Ins. Co. 
(1934) 68 Fed. (2nd) 808. 


Texas 

No cases. 
Utah 

No cases. 
Vermont 

*Johnson v. Hardware Mut. Casualty Co. 
(1938) 108 Vt. 269, 187 Atl. 788. 

Johnson v. Hardware Mut. Casualty Co. 
(1939) 109 Vt. 481, 1 Atl. (2nd) 817. 
Virginia 

No cases. 

Washington 
No cases. 
West Virginia 
No cases. 

Wisconsin 

Wisconsin Zinc Co. v. Fidelity & Deposit 
Co. (1916) 162 Wis. 39, 155 N. W. 1081, 
Ann. Cas. 1918C 399. 

Hilker v. Western Automobile Ins. Co. 
(1931) 204 Wis. 1, 231 N. W. 257, 235 N. 
W. 413. 

*Ballard v. Ocean Accident & Guarantee 
Co. (1936) 86 Fed. (2nd) 449. 


INSURANCE COUNSEL JOURNAL 


Page 21 


Lanferman v. Maryland Casualty Co. 
(1936) 222 Wis. 406, 267 N. W. 300. 
W yoming 

No cases. 


B. Negligence, a Basis of Liability for 
Failure to Settle 

In many of the cases in which the courts 
have considered the question of an insurer’s 
liability for failing to settle, both bad faith 
and negligence in connection therewith are 
discussed, it appearing that some of the 
courts are inclined to hold that the facts 
which support the charge of the one will sup- 
port the charge of the other. For that rea- 
son, many of the cases hereafter listed under 
the heading, “Negligence, a Basis of Liabil- 
ity for Failure to Settle,” are the same as 
those listed under the heading, “Bad Faith, 
a Basis of Liability for Failure to Settle.” 
In all the cases set out in the immediately 
following list, negligence is discussed. In 
a number of such cases, indicated by an 
asterisk, negligence was not an issue. The 
courts, in some of the cases in such list, in- 
dicated by a double asterisk, have held that 
negligence alone is a valid basis of liability, 
while in others, not marked, it is held that 
negligence, in the absence of bad faith, will 
not sustain a recovery. 


List of Cases on Negligence in Failing 
to Settle 
*Negligence not an issue. 
**Insurer held liable for negligence. 
Alabama 
No cases. 
Arizona 
No cases. 
Arkansas 
No cases. 
California 
No cases. 
Colorado 
No cases. 
Connecticut 

Bartlett v. Travelers’ Ins. Co. (1933) 117 
Conn. 147, 167 Atl. 180. 

Hoyt v. Factory Mut. Liability Ins. Co. 
of America (1935) 120 Conn. 156, 179 Atl. 
842. 

Delaware 

No cases. 

District of Columbia 

No cases. 


Note: 
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Florida 
*Auto Mut. Indemnity Co. v. Shaw (1938) 
134 Fla. 815, 184 So. 852. 
Georgia 
No cases. 
Idaho 
No cases. 
Illinois 
No cases. 
Indiana 
No cases. 
Towa 
No cases. 
Kansas 
Anderson v. Southern Surety Co. (1920) 
107 Kan. 375, 191 Pac. 583. 
Kentucky 
Georgia Casualty Co. v. Mann (1932) 242 
Ky. 447, 46 S. W. (2nd) 777. 


Louisiana 

*New Orleans & C. R. Co. v. Maryland 
Casualty Co. (1905) 114 La. 153, 38 So. 89, 
6 L. R. A. (NS) 562. 


Maine 

*Rumford Falls Paper Co. v. Fidelity & 
Casualty Co. (1899) 92 Me. 574, 43 Atl. 
503. 
Maryland 

No cases. 


Massachusetts 

** Attleboro Mfg. Co. v. Frankfort Marine, 
Acc. & Plate Glass Ins. Co. (1917) 240 Fed. 
573. 

**Abrams v. Factory Mut. Liability Ins. 
Co. (1937) ... Mass. ...,. 10 N. E. (2nd) 82. 
Michigan 

City of Wakefield v. Globe Indemnity Co. 
(1929) 246 Mich. 645, 225 N. W. 643. 


Minnesota 

Norwood v. Travelers Ins. Co. (1939) 204 
Minn. 595, 284 N. W. 785. 
Mississippi 

Georgia Casualty Co. v. Cotton Mills Prod- 
ucts Co. (1931) 159 Miss. 396, 132 So. 73. 

Farmers Gin Co. v. St. Paul Mercury In- 
demnity Co. (1939) 187 Miss. 747, 191 So. 
415. 


Missouri 

*St. Joseph Transfer & Storage Co. v. Em- 
ployers Indemnity Co. (1930) 224 Mo. App. 
221, 23 S. W. (2nd) 215. 

*Maryland Casualty Co. v. Elmira Coal 
Co. (1934) 69 Fed. (2nd) 616. 

McCombs v. Fidelity & Casualty Co. of 
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New York (1936) 231 Mo. App. 1206, 89 
S. W. (2d) 114. 
Montana 
No cases. 
Nebraska 

Kleinschmit v. Farmers Mut. Hail Ins. 
Co. (1939) 101 Fed. (2nd) 987. 

Nevada 

No cases. 

New Hampshire 

**Cavanaugh Bros. v. General Accident, 
Fire & Life Assur. Corp. (1919) 79 N. H. 
186, 106 Atl. 604. 

**Douglas v. United States Fidelity & 
Guaranty Co. (1924) 81 N. H. 371, 127 Atl. 
708, 37 A. L. R. 1477. 

**Maryland Casualty Co. v. Wyoming 
Valley Paper Co. (1936) 84 Fed. (2nd) 633. 


New Jersey 
McDonald v. Royal Indemnity Co. (1932) 
109 N. J. L. 308, 162 Atl. 620. 


New Mexico 

No cases. 
New York 

Schencke Piano Co. v. Philadelphia Cas- 
ualty Co. (1915) 216 N. Y. 662, 110 N. E. 
1049. 

*Auerbach v. Maryland Casualty Co. 
(1923) 236 N. Y. 247, 140 N. E. 577, 28 
A. L. R. 1294. 

*Streat Coal Co. v. Frankfort General Ins. 
Co. (1923) 237 N. Y. 60, 142 N. E. 352. 

Best Building Co. v. Employers Liability 
Assur. Corp. (1928) 247 N. Y. 451, 160 N. 
E. 911, 71 A. L. R. 1464. 

North Carolina 

Wynnewood Lumber Co. v. Travelers’ Ins. 
Co. (1917) 173 N. C. 269, 91 S. E. 946. 

State Automobile Ins. Co. v. York (1939) 
104 Fed. (2nd) 730. 

North Dakota 

No cases. 
Ohio 

No cases. 
Oklahoma 

No cases. 
Oregon 

No cases. 
Pennsylvania 

*Schmidt Brewing Co. v. Travelers’ Ins. 
Co. (1914) 244 Pa. 286, 90 Atl. 653, 52 L. 
R. A. (NS) 126. 

Rhode Island 

No cases. 
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South Calorina 

**Tiger River Pine Co. v. Maryland Cas- 
ualty Co. (1931) 163 S. C. 229, 161 S. E. 
491. 

**Tyger River Pine Co. v. Maryland Cas- 
ualty Co. (1933) 170 S. C. 286, 170 S. E. 
346. 

Blue Bird Taxi Corp. v. American Fid. 
& Cas. Co. (1939) 26 Fed. Supp. 808. 
South Dakota 

No cases. 

Tennessee 

**Aycock Hosiery Mills v. Maryland Cas- 
ualty Co. (1928) 157 Tenn. 559, 11 S. W. 
(2nd) 889. 

Noshey v. American Automobile Ins. Co. 
(1934) 68 Fed. (2nd) 808. 

Texas 

**Stowers Furniture Co. v. American In- 
demnity Co. (1929) 15 S. W. (2nd) 544. 

**Universal Automobile Ins. Co. v. Cul- 
berson (1932) 54 S W. (2nd) 1061. 

Utah 

No cases. 
Vermont 

Johnson v. Hardware Mut. Casualty Co. 
(1938) 108 Vt. 269, 187 Atl. 788. 

Virginia 

No cases. 

Washington 
No cases. 

West Virginia 
No cases. 

Wisconsin 

Wisconsin Zinc Co. v. Fidelity & Deposit 
Co. (1916) 162 Wis. 39, 155 N. W. 1081, 
Ann. Cas. 1918C 399. 

**Hilker v. Western Automobile Ins. Co. 
(1931) 204 Wis. 1, 231 N. W. 257, 235 N. 
W. 413. 

**Ballard v. Ocean Accident & Guarantee 
Co. (1936) 86 Fed. (2nd) 449. 

W yoming 

No cases. 


II. Failure to Defend and Improper 
Defense 
It has been held that the insurer will be 
liable beyond the policy limits for a failure 
to settle or for the presentation of an im- 
proper defense, provided: 


(a) The insurer was guilty of bad 
faith, or 
(b) The insurer was guilty of negli- 


gence. 
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A. Bad Faith, a Basis of Liability for 
Failure to Defend and Improper 
Defense 

The courts in the following cases have dis- 
cussed the insurer’s bad faith in relation to 
its failure to defend or to present a proper 
defense, although in the cases indicated by 
an asterisk, bad faith apparently was not an 
issue. In the other cases, not bearing an 
asterisk and set out in the immediately fol- 
lowing list, the courts have asserted the ex- 
istence of liability when bad faith was 
present. 


List of Cases on Bad Faith in Relation to 
Defense 

Note: *Bad Faith not an issue. 
Alabama 

No cases. 
Arizona 

No cases. 
Arkansas 

No cases. 
California 

No cases. 
Colorado 

No cases. 
Connecticut 

No cases. 
Delaware 

No cases. 
District of Columbia 

No cases. 
Florida 

No cases. 
Georgia 

No cases. 
Idaho 

No cases. 
Iilinois 

No cases. 
Indiana 

No cases. 
Iowa 

No cases. 
Kansas 

No cases. 
Kentucky 

No cases. 
Louisiana 

No cases. 
Maine 

No cases. 
Maryland 

No cases. 
Massachusetts 

No cases. 
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Michigan 

City of Wakefield v. Globe Indemnity Co. 
(1929) 246 Mich. 645, 225 N. W. 643. 
Minnesota 

No cases. 
Mississippi 

*Farmers Gin Co. v. St. Paul Mercury In- 


demnity Co. (1939) 187 Miss. 747, 191 So. 


415. 
Missouri 

*Commercial Casualty Ins. Co. v. Fruin- 
Colnon Contracting Co. (1929) 32 Fed. 
(2nd) 425. 
Montana 

No cases. 
Nebraska 

Kleinschmit v. Farmers Mut. Hail Ins. 
Co. (1939) 101 Fed. (2nd) 987. 


Nevada 
No cases. 
New Hampshire 
No cases. 
New Jersey 
No cases. 
New Mexico 
No cases. 
New York 
*Auerbach v. Maryland Casualty Co. 
(1923) 236 N. Y. 247, 140 N. E. 577, 28 
A. L. R. 1294. 
North Carolina 
No cases. 
North Dakota 
No cases. 
Ohio 
No cases. 
Oklahoma 
Ohio Casualty Co. v. Gordon (1938) 95 
Fed. (2nd) 605. 
Oregon 
No cases. 
Pennsylvania 
No cases. 
Rhode Island 
No cases. 
South Dakota 
No cases. 
Tennessee 
Aycock Hosiery Mills v. Maryland Cas- 
ualty Co. (1928) 157 Tenn. 559, 11 S. W. 
(2nd) 889. 
Texas 
No cases. 
Utah 
No cases. 
Vermont 
No cases. 


INSURANCE COUNSEL JOURNAL 





January, 1941 


Virginia 
No cases. 
Washington 
No cases. 
West Virginia 
No cases. 
Wisconsin 
Hilker v Western Automobile Ins. Co. 
(1931) 204 Wis. 1, 231 N. W. 257, 235 N. 
W. 413. 
*Schwartz v. Norwich Union Indemnity 
Co. (1933) 212 Wis. 593, 250 N. W. 446. 
*Ballard v. Ocean Accident & Guarantee 
Co. (1936) 86 Fed. (2nd) 449. 
W yoming 
No cases. 


B. Negligence, a Basis of Liability for 
Failure to Defend and Improper 
Defense 

In all the cases set out in the immediately 
following list, negligence is discussed. In 
some of such cases, indicated by an asterisk, q 
negligence was not an issue. The courts, 
in some of the cases in such list, indicated by 
a double asterisk, have held that negligence 
alone is a valid basis of liability, while in 
others, not marked, it is held that negligence, 
in the absence of bad faith, will not sustain 
a recovery. 


sichiaceias ili 


List of Cases on Negligence in Relation to 
Defense 
*Negligence not an issue. F 
**Insurer held liable for negligence. f 
Alabama 
No cases. 
Arizona 
No cases. 
Arkansas 
No cases. 
California 
No cases. 
Colorada 
No cases. 
Connecticut 
No cases. 
Delaware 
No cases. 
District of Columbia 
No cases. 
Florida 
No cases. 
Georgia 
No cases. 
Idaho 
No cases. 
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Illinois 

No cases. 
Indiana 

No cases. 
Iowa 

Getchell & Martin Lumber & Mfg. Co. v. 
Employers Liability Assur. Corp. (1902) 117 
Ia. 180, 90 N. W. 616. 

Kansas 

** Anderson v. Southern Surety Co. (1920) 
107 Kan. 375, 191 Pac. 583. 

Kentucky 

No cases. 
Louisiana 

No cases. 
Maine 

No cases. 
Maryland 

No cases. 
Massachusetts 

** Attleboro Mfg. Co. v. Frankfort Marine, 
Acc. & Plate Glass Ins. Co. (1917) 240 Fed. 
573. 

**Abrams v. Factory Mut. Liability Ins. 
Co. (1937) _. Mass. __, 10 N. E. (2nd) 82. 
Michigan 

City of Wakefield v. Globe Indemnity Co. 
(1929) 246 Mich. 645, 225 N. W. 643. 
Minnesota 

*Lawson & Nelson Sash & Door Co. v. As- 
sociated Indemnity Corp. (1938) 204 Minn. 
50, 282 N. W. 481. 

Mississippi 

*Farmers Gin Co. v. St. Paul Mercury In- 
demnity Co. (1939) 187 Miss. 747, 191 So. 
415. 

Missouri 

Commercial Casualty Ins. Co. v. Fruin- 
Colnon Contracting Co. (1929) 32 Fed. 
(2nd) 425. 

Montana 

No cases. 
Nebraska 

Kleinschmit v. Farmers Mut. Hail Ins. Co. 
(1939) 101 Fed. (2nd) 987. 

Nevada 

No cases. 

New Hampshire 

**Cavanaugh Bros. v. General Accident, 
Fire & Life Assur. Corp. (1919) 79 N. H. 
186, 106 Atl. 604. 

New Jersey 

No cases 
New Mexico 

No cases 
New York 

**McAlleenan v. Massachusetts Bonding 
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& Ins. Co. (1921) 232 N. Y. 199, 133 N. E. 
444. 

*Auerbach v. Maryland Casualty Co. 
(1923) 236 N. Y. 247, 140 N. E. 577, 28 
A. L. R. 1294. 

North Carolina 

Wynnewood Lumber Co. v. Travelers’ Ins. 
Co. (1917) 173 N. C. 269, 91 S. E. 946. 
North Dakota 

No cases. 

Ohio 

No cases. 
Oklahoma 

No cases. 
Oregon 

No cases. 
Pennsylvania 

No cases. 
Rhode Island 

No cases. 
South Carolina 

No cases. 
South Dakota 

No cases. 
Tennessee 

**Aycock Hosiery Mills v. Maryland Cas- 
ualty Co. (1928) 157 Tenn. 559, 11 S. W. 
(2nd) 889. 

Texas 

No cases. 
Utah 

No cases. 
Vermont 

No cases. 
Virginia 

No cases. 
Washington 

Sterios v. Southern Surety Co. (1922) 122 
Wash. 36, 209 Pac. 1107. 

West Virginia 

No cases. 

Wisconsin 

**Hilker v. Western Automobile Ins. Co. 
(1931) 204 Wis. 1, 231 N. W. 257, 235 N. 
W. 413. 

**Schwartz v. Norwich Union Indemnity 
Co. (1933) 212 Wis. 593, 250 N. W. 446. 

**Ballard v. Ocean Accident & Guarantee 
Co. (1936) 86 Fed. (2nd) 449. 

W yoming 

No cases. 


Abstract of Decisions 
Scope 
Hereafter set out is the abstract of the 
reported United States decisions wherein the 
courts have considered specifically the ques- 
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tions of the liability of an insurer beyond its 
policy limits, arising from a failure either to 
settle, defend or properly defend the claim- 
ant’s action against the insured, including a 
failure to make a complete investigation. It 
is believed that the cases abstracted are sub- 
stantially all those available on the subject 
up to, but not including, volumes of the re- 
porter system as follows: 


14 Atlantic (2nd). 

112 Federal (2nd). 

33 Federal Supp. 

21 New York Supp. (2nd). 

28 North Eastern (2nd). 

293 North Western. 

104 Pacific (2nd). 

9 South Eastern (2nd). 

197 Southern. 

142 South Western (2nd). 

60 U. S. Supreme Court. 

Although all the cases decided by the Fed- 
eral courts herewith set out do not neces- 
sarily reflect the law of the states, they here- 
after are cited under the name of the state 
in which the trial court was sitting. 


Cases by States 
Alabama 

Neuberger v. Preferred Accident Ins. Co. 
(1921) 18 Ala. App. 72, 89 So. 90. 

Action by the insured under a $5000 au- 
tomobile liability policy to recover $500 he 
contributed in making a settlement for $5000 
of a judgment for $6500, alleging that the 
insurer refused to join in the statisfaction of 
the judgment unless the insured would con- 
tribute $500 and pay the costs, and threat- 
ened to appeal if the insured did not do so; 
and that there was no hope of reversal on 
appeal and the threat was made to compel 
and coerce the insured to pay an amount 
which the insurer should pay. Held, that 
there was no duress present and no liability 
on the insurer; and that there could be no 
duress as an outgrowth of the exercise of a 
legal right, viz: the right to appeal. 

American Mutual Liability Ins. Co. v. 
Cooper (1932) 61 Fed. (2nd) 446. 

Action by the insured under a $5000 au- 
tomobile policy to recover the amount of a 
judgment for $13,500, alleging bad faith in 
failing to settle. Held, that the question of 
negligent failure to settle not involved, but 
bad faith shown when insurer: 


(1) Before the claimant’s suit refused 
an offer of $3000 without having interview- 
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ed the witnesses, but knowing the severity 
of the injuries, made a counter offer of 
$200. 

(2) Before the submission to jury, re- 
fused an offer of $4000 or $4500, though 
its attorney had advised settlement, and 
made a counter offer of $3500, insisting 
the insured must pay the balance, 


and that a refusal of a peremptory instruc- 
tion for the defendant was proper, the court 
saying: 


“In our opinion the insurer cannot 
escape liability by acting upon what it 
considers to be fair for its own interest 
alone, but it must also appear that it acted 
in good faith and dealt fairly with the 
assured. * * * We are of the opinion 
that this relationship imposes upon the 
insurer the duty, not under the terms of 
the contract strictly speaking, but because 
of and flowing from it, to act honestly and 
in good faith toward the insured. * * * 
The insurer failed to interview the wit- 
nesses, or to make any effort to determine 
whether there was any liability upon the 
claim asserted against the insured for dam- 
ages. It did not attempt to acquaint it- 
self with the extent of Mrs. Auman’s in- 
juries. It was not in a position to act in- 
telligently or in fairness to the insured in 
considering the offer of settlement made 
before suit was brought. It ignored the 
advice of its counsel to settle before the 
case came on for trial. * * * It finally 
rejected a reasonable offer of settlement 
within that limit (of the policy) because 
the insured would not assume a part of its 
contract liability.” 


Connecticut 
Bartlett v. Travelers Ins. Co. (1933) 117 
Conn. 147, 167 Atl. 180. 


Action by a judgment creditor of an in- 
sured under a $10,000 automobile liability 
policy, the limit having been reduced to 
$3750 by payments to other claimants, to 
recover the amount of a judgment of $10,000, 
alleging bad faith in that the payments to 
the other claimants preferred them over the 
plaintiff and constituted an inequitable dis- 
tribution. The plaintiff contended that the 
policy did not authorize the insurer to make 
and pay compromise settlements and have 
credit for the amount in diminution of its 
total liability. Held, that under the subro- 
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gation statute authorizing such suit, the 
plaintiff could recover no more from the in- 
surer than the protection afforded to the in- 
sured; and that, as there was no showing of 
negligence or bad faith in the settlements, 
no liability beyond the policy limits could be 
imposed, the court saying: 


“A claimant’s rights under the statute 
are obtained by subrogation to the assured, 
and equally with him subject to the pro- 
visions of the policy contract, including the 
privilege of settlement. * * * 

“The duty incumbent upon the insurer 
in the premises, under such a policy, is 
recognized, in that it is generally held 
liable to the assured for fraud or bad faith 
in failing or refusing to compromise or 
settle claims within the policy limit. 
‘Where the insured is clearly liable and the 
insurer refuses to make a settlement, thus 
protecting the insured from a possible judg- 
ment for damages in excess of the amount 
of the insurance, the refusal must be made 
in good faith and upon reasonable grounds 
for the belief that the amount required 
to effect settlement is excessive. * * * 
Some courts hold, further, that, where the 
policy forbids the assured from assuming 
any liability or settling any claim, and re- 
serves to the insurer the right of settle- 
ment, the insurer becomes the agent of the 
assured for the purpose of handling such 
claims, and will be held to that degree of 
care and diligence which a person of or- 
dinary care and prudence would exercise 
in the management of his own business, and 
if, in failing or refusing to compromise or 
settle a claim brought against the assured 
for an amount within the policy limit, it 
does not meet this standard of care and 
diligence, it is liable, on the ground of 
negligence, to the assured for the excess of 
the judgment over the policy limit.” 


Hoyt v. Factory Mut. Liability Ins. Co. 
of America (1935) 120 Conn. 156, 179 Atl. 
842. 


Action by an insured under a $5000 au- 
tomobile liability policy to recover $2300, 
being the amount for which judgment was 
rendered in excess of the policy limit, alleg- 
ing negligence and bad faith in failing to 
settle. It was shown that the claimant of- 
fered to settle for $1300 before filing suit, 
and for $4500 before trial. Held, that no 
negligence was shown as a matter of law, 
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and, therefore, the insured was not liable, 
the court saying: 


“In situations analogous to that pre- 
sented by this case, courts have applied 
varying standards by which to determine 
whether or not an insurer is liable to an 
insured for failing to settle a claim. These 
may be generally summarized as a require- 
ment of good faith and honest judgment 
on the part of the insurer or one that the 
insurer should use the care and diligence 
which a person of ordinary prudence would 
exercise in the management of his own 
business. * * * The trial court con- 
cluded that the defendant had not failed 
to meet either of these tests. If it was 
correct as to the more exacting of the two, 
that is, the requirement of reasonable care, 
there is no need now for us to decide 
whether one test or the other should be 
adopted in this jurisdiction as determina- 
tive of the obligations of an insurer in 
such a case.” 


Florida 
Auto Mut. Indemnity Co. v. Shaw (1938) 
134 Fla. 815, 184 So. 852. 


Action by a judgment creditor of the in- 
sured to recover the amount of a judgment 
of $9500, alleging bad faith in failing to ac- 
cept an offer to settle for $5000, the limit 
of an automobile policy, when the insurer 
knew that liability existed and knew the ex- 
tent of the injuries. Held, after citing cases 
involving failure to defend, negligence in 
defending and bad faith in failing to defend 
with apparent approval, that bad faith was 
not shown by the evidence; and that re- 
covery only within limits of the policy could 
be had. 


Indiana 

Kingan & Co. v. Maryland Casualty Co. 
(1917) 65 Ind. App. 301, 115 N. E. 348. 

Action by the insured under a $5000 public 
liability policy. The insured, after paying 
the judgment of $7500, sought recovery of 
the amount paid, alleging failure to settle 
for $4000 before suit commenced and $6000 
after suit commenced. Held, after citing 
cases involving fraud in failing to settle with 
apparent approval, that fraud had not been 
pleaded or shown and hence no recovery be- 
yond the policy limits could be had. 


Towa 
Getchell & Martin Lumber & Mfg. Co. v. 
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Employers Liability Assur. Corp. (1902) 117 
Ta. 180, 90 N. W. 616. 

Action by an insured under a $1500 em- 
ployer’s indemnity policy to recover $5300, 
being the amount of a judgment recovered 
by an employee, alleging insurer expressly 
agreed to appeal and negligently failed to do 
so. Held, that it was doubtful liability arose 
from a failure to appeal, if counsel thought 
it inadvisable; that liability, if any, must be 
predicated upon the agreement to appeal; 
that the insurer was chargeable with any 
negligence of an attorney it employed; that 
the judgment of the court in the original ac- 
tion was presumptively correct; that the em- 
ployer cannot recover in the absence of proof 
of damage; and that the judgment in favor 
of plaintiff for the amount in excess of the 
policy limits be reversed. 

Kansas 

Anderson v. Southern Surety Co. (1920) 
107 Kan. 375, 191 Pac. 583. 

Action by the insured under a $5000 em- 
ployer’s liability policy for damages in ex- 
cess of the policy limits, arising by reason of 
a judgment for $8650, alleging negligence in 
failing to settle for $4500 and in failing to 
present the defense that the employee was 
acting in violation of law. Held, that the 
failure to present the defense was such neg- 
ligence as to subject the insurer to liability 
in excess of its policy; and that a judgment 
for the plaintiff be affirmed. 

Kentucky 

Fidelity & Casualty Co. v. Stewart Dry 
Goods Co. (1925) 208 Ky. 429, 271 S. W. 
444, 

Action by the insured under a $5000 ele- 
vator policy to recover $8500, being the 
amount of a judgment of $10,000 less $1500 
which the insured had offered to contribute 
toward an offer of $6500 made before trial, 
but to which the insurer, claiming its liability 
in any event could not exceed $5000, re- 
fused contribution. The claimant recovered 
on the grounds of illegal employment and 
negligence, the policy not covering the former 
ground. The insured alleged fraud and bad 
faith in failing to make the settlement. 
Held, that the insured had the right to make 
the settlement for $6500 and then recover 
from the insurer the limit of its policy if the 
policy covered the risk, but the insured could 
not refuse the settlement and then recover 
from the insurer because it refused to pay 
the limit of its policy when it was not liable 
at all if the claimant was illegally employed. 


INSURANCE COUNSEL JOURNAL 


January, 1941 


Fraud and bad faith not having been proved, 
the judgment for the plaintiff was reversed, 
and the action remanded. 

Georgia Casualty Co. v. Mann (1932) 242 
Ky. 447, 46 S. W. (2nd) 777. 

Action by the insured under a $5000 au- 
tomobile policy to recover the amount of a 
judgment of $6500, alleging negligence in 
failing to settle for $3500 or $4000. Held, 
after citing three classes of cases, namely, 
those holding (1) that failure to settle im- 
poses no liability beyond the limits of the 
policy, (2) that no liability exists in the ab- 
sence of bad faith, and (3) that negligence 
in failing to settle imposes liability on an in- 
surer, that no negligence, but only an error 
of judgment had been shown and conse- 
quently recovery beyond the limits of the 
policy would not lie; and that the judgment 
for the plaintiff be reversed and the action 
remanded, the court saying: 


“* * * The ground on which liability is 
predicated for mere negligence is that the 
insurance company having exclusive con- 
trol of the litigation, and the sole right 
to settle, is the agent of the insured, 
and therefore charged with the duty 
of exercising that degree of care that an 
ordinarily prudent person in his situation 
would exercise. At the outset it must not 
be overlooked that the insurance company 
is something more than the mere agent of 
the insured. Under the contract it oc- 
cupies a twofold relation, one as insurer 
and the other as agent of the insured, and 
may look to its own interests as well as 
those of the insured, and what would be 
considered a compromise from the stand- 
point of the insured might not be a com- 
promise from the standpoint of the insur- 
ance company. Then, too, the rule impos- 
ing on the agent liability for his failure to 
exercise ordinary care, diligence, and skill 
in attending to the work of his principal 
does not ordinarily apply to mere errors 
of judgment after he has ascertained the 
facts.” 


The opinion indicates that liability be- 
yond policy limits for failure to settle 
must be predicated on bad faith, but states 
that evidence of bad faith had not been 
presented, the court saying: 

“In announcing this conclusion we do 
not mean to be understood as holding that 
under no circumstances may an insurer 
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incur liability in excess of the limit fixed 
by the policy for its refusal to settle. The 
agent is always under the duty to exercise 
the utmost good faith towards his principal, 
and we agree with the courts that hold that, 
if an insurer in refusing to settle acts in 
bad faith, it may become liable in excess 
of the policy limit. What facts will con- 
stitute bad faith need not now be deter- 
mined. It is sufficient for the purpose of 
this case to say that neither the facts 
pleaded nor proved showed bad faith on 
the part of the insurance company, and 
that its motion for a peremptory instruc- 
tion should have been sustained.” 


Louisiana ‘ 

New Orleans & C. R. Co. v. Maryland 
Casualty Co. (1905) 114 La. 153, 38 So. 89, 
6 L. R. A. (NS) 562. 

Action by the insured under an employer’s 
liability policy to recover the difference be- 
tween $800, the amount for which the claim 
could have been settled, and $1300, for 
which a judgment was rendered. The limit 
of the policy is not disclosed, but it apparent- 
ly was $800. Held, that in the absence of 
bad faith and unintelligent action, the in- 
surer was not liable beyond $800, and there 
could be no recovery. 

Davis v. Maryland Casualty Co. (1931) 
16 La. App. 253, 133 So. 769. 

Action by the insured under a $2500 au- 
tomobile policy to recover the amount paid 
above the policy limits contributed by the 
insurer in satisfaction of a judgment of 
$3607.30, alleging that the insurer’s insist- 
ence upon appealing rather than making set- 
tlement for the policy limits constituted bad 
faith. Held, that all that is required of an 
insurer in contesting a claim is good faith, 
and exercising a contractual right of appeal 
cannot be held to constitute bad faith; and 
that a judgment for the defendant be af- 
firmed. 

Maine 

Rumford Falls Paper Co. v. Fidelity & 
Casualty Co. (1899) 92 Me. 574, 43 Atl. 
503. 

Action by the insured under a $1500 em- 
ployer’s liability policy to recover for ex- 
penditures made in settlement of a judgment 
of $2500, alleging failure to settle for $1000, 
but principally claiming that the terms of the 
policy extended the limit beyond $1500. 
Held, that a recovery beyond $1500 should 
not be allowed, the court saying: 
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“* * * On the other hand, if the policy 
should be construed to impose upon the 
defendant company the obligation either 
to pay the assured the sum of $1500, ac- 
cept the employee’s offer of settlement, or 
defend the legal proceedings, at the peril 
of being compelled to pay the full amount 
of any judgment for damages and costs 
that might be recovered, it is to be feared 
that the assured, being in most instances 
under no liability to pay any part of the 
damages, would have little incentive to 
defend against the claims of injured la- 
borers, however devoid of legal merit.” 


Massachusetts 

Attleboro Mfg. Co. v. Frankfort Marine, 
Acc. & Plate Glass Ins. Co. (1917) 240 Fed. 
573. 

Action by the insured under a $5000 em- 
ployer’s liability policy to recover the amount 
of a judgment for $17,343.81, alleging neg- 
ligence in defense because material evidence 
delivered to the defendant was lost and neg- 
ligence in failure to negotiate for a possible 
settlement of $4000 or to report to the in- 
sured the possibility of a settlement. Held, 
that the fact that the insurer under its policy 
was not bound to defend was not material; 
that the insurer in defending was not the 
agent of the insured but its status was rather 
that of an independent contractor; that the 
insurer’s responsibility did not depend alone 
upon its acts prior to the employment of the 
attorney, but might arise from acts and omis- 
sions which occurred during the preparation 
for trial and the trial of the action; that the 
case should be tried upon the theory both of 
negligence preparation and trial and negligent 
failure to settle; and that because evidence 
in support of both theories was not submit- 
ted, the judgment for the plaintiff for a part 
of his demands should be reversed and a new 
trial granted. 

Abrams v. Factory Mut. Liability Ins. Co. 
(1937) ... Mass. _., 10 N. E. (2nd) 82. 

Action by the insured under a $5000 au- 
tomobile policy to recover the amount of 
$2500 paid by insured over and above $5000 
paid by insurer in settlement of a $15,000 
judgment, to the satisfaction of which the 
insurer contributed $5000, alleging negligence 
in investigation, preparation for trial, and 
trial, and willful refusal and negligent fail- 
ure to settle for $5000. Held, that an insurer 
has a right to defend for its own advantage, 
even though from the standpoint of the in- 
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sured, when a conflict of interests exists, a 
different course would have been preferable; 
that an error of judgment cannot form the 
basis of recovery for failure to settle, but 
negligence in that regard may warrant re- 
covery; that recovery may be predicated on 
negligence in the preparation for trial and 
trial of an action; and that a demurrer should 
have been overruled. 

Michigan 

City of Wakefield v. Globe Indemnity Co. 
(1929) 246 Mich. 645, 225 N. W. 643. 

Action by the insured against an automo- 
bile liability insurer for $5000, the amount 
in excess of a $10,000 policy on a $15,000 
judgment, alleging negligence and bad faith 
in failing to settle for $4324 and negligent 
presentation of the defense. 

It was claimed that the insurer negligently 
defended because it failed to make the point 
that the operation of a bus line was ultra 
vires of the city, and therefore was not liable 
for the injury. Held, that the city officials 
having objected to the defense and having 
acquiesced in its abandonment, the insured 
was estopped from raising the point later; 
that negligence is not a basis of recovery for 
a failure to settle; and that bad faith may 
not result alone from an insurer’s refusal to 


settle after being advised by its trial at- 
torney to do so; and that a judgment for 
the defendant should be entered, the court 
saying: 


“It seems very plain that the exclusive 
power to control settlements within the 
amount of the policy is ceded to the in- 
surer for its sole benefit, to save itself, as 
far as may be, on account of its engage- 
ment to insured. Because of its purpose, 
the power is to be used according to the 
judgment and discretion of the insurer, 
and therefore, in attempting exercise of the 
power, it is not performing, or assuming 
to perform, a legal duty to insured, either 
express or implied. Without such legal 
duty, the obligation to use due care in the 
exercise of the power cannot be imposed by 
law. 

Oe KK 

“We think the rule adopted by the great 
weight of authority is in harmony with 
the contract of the parties and should be 
followed. Defendants are not liable to 
plaintiff for refusal to compromise Borshi’s 


claim, unless the refusal was in bad faith. 
(Ok ok OK 
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“Undoubtedly the insurer does not act 
in bad faith if it refuses settlement in the 
honest belief that it has a fair chance of 
victory, or of keeping the verdict within 
the policy limit, or, upon reasonable 
grounds, that the compromise amount is 
excessive, or if it has legal defenses, as yet 
undertermined by a court of last resort, 
which fairly seem applicable, * * *. There 
may be other bona fide reasons for refusal 
to compromise. On the other hand, ar- 
bitrary refusal to settle for a reason- 
able amount, where it is apparent that 
suit would result in a judgment in excess 
of the policy limit, indifference to the ef- 
fect of refusal on the insured, failure to 
fairly consider a compromise and facts 
presented and pass honest judgment there- 
on, or refusal upon grounds which depart 
from the contract and the purpose of the 
grant of power, would tend to show bad 
fath.” 


Minnesota 

Mendota Electric Co. v. New York In- 
demnity Co. (1926) 169 Minn. 377, 211 N. 
W. 317. 

Action by the insured under a $5000 pub- 
lic liability policy to recover the amount of 
$1125 it had contributed in addition to the 
contribution by the insurer of $3625, all 
less than the policy limits, alleging bad faith 
in refusing to pay more than $3625. Held, 
citing with approval cases holding the in- 
surer to have exclusive right to settle if it 
acts in good faith, and that it is liable for 
negligent defense, that, since the right of 
recovery of the claimant was apparent, re- 
covery might be had because the refusal to 
contribute the full amount of the policy was 
arbitrary; and that the order overruling the 
demurrer was improper. 

On appeal from a judgment for the plain- 
tiff, in Mendota Electric Co. v. New York 
Indemnity Co. (1928) 175 Minn. 181, 221 
N. W. 61, the court held that no bad faith 
was shown and a judgment for the defendant 
was directed, saying: 


“But it takes something more than error 
of judgment to create liability. There 
must be bad faith with resulting injury 
to the insured before there can be a cause 
of action.” 


Lawson & Nelson Sash & Door Co. v. As- 
sociated Indemnity Corp. (1938) 204 Minn. 
50, 282 N. W. 481. 
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Action by the insured under a $7500 au- 
tomobile policy to recover $2000 contributed 
by the plaintiff in settlemnet of a $10,000 
judgment, to which settlement the defendant 
contributed $7500, alleging bad faith in re- 
fusing before trial to pay more than $4500 
in settlement of a $6500 offer. Held, that 
the evidence showed no negligence in the pre- 
paration for trial of the action, and although 
liability would arise if an insurer was guilty 
of bad faith in refusing to settle, such was 
not shown to exist and no recovery could be 
had. 

Norwood v. Travelers Ins. Co. (1939) 204 
Minn. 595, 284 N. W. 785. 

Action by the insured under a $5000 auto- 
mobile policy to recover the amount remain- 
ing unpaid on a $7500 judgment after the 
insurer had paid the limit of its policy, alleg- 
ing bad faith in failing to settle or to inform 
insured of opportunity to settle within the 
policy limits after judgment was obtained. 
Held, after citing cases holding that liability 
beyond the policy limits might be predicated 
upon bad faith or negligence, that bad faith 
had not been shown by the evidence only of 
a failure to notify the insured of the offer 
to settle; and that, therefore, no recovery 
could be had. 

Mississippi 

Georgia Casualty Co. v. Cotton Mills Prod- 
ucts Co. (1931) 159 Miss. 396, 132 So. 73. 

Action by the insured under a $10,000 em- 
ployer’s liability policy to recover $2500 con- 
tributed toward the satisfaction of a $12,500 
judgment, alleging negligence in failing to 
settle for $9000 after the judgment was rend- 
ered. Held, that, in the absence of a show- 
ing of fraud or bad faith, no liability beyond 
the policy limits existed, the court saying: 


“As we view this language, taking the 
whole contract, and considering it together, 
it only means that the insurer had an op- 
tion to settle if it so desired; but the time 
when it might do so, and the amount of 
its liability, was fixed as being after a 
final judgment had been rendered against 
the insured, and the amount thereof paid 
by it. 

(ok Ok Ok 

“Tt is clear that there was no obligation 
assumed by the insurer to settle the law- 
suit; so that no duty, or breach thereof, 
existed by virtue of the contract; neither 
is there any such implication. The whole 
contract, taken together, negatives that 
idea, in that the amount to be paid, on ac- 
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count of injury or death, to one person, is 
limited to ten thousand dollars. In this 
case the court has held the insurer liable 
for the excess judgment rendered by the 
court, less the amount which the insured 
offered to contribute in order to obtain 
a settlement. 

“This reasoning of the court (Cava- 
anugh Bros. v. General Accident, Fire & 
Life Assur. Corp. 79 N. H. 186, 106 Atl. 
604 and others) which we have cited is 
tantamount, in effect, to declaring that, 
notwithstanding both parties to the con- 
tract have agreed that the insurer’s liabil- 
ity shall be limited, yet, if by mistake of 
law or fact the insurer litigates, and there 
is a final judgment for more than the case 
could have been settled for, and in excess 
of the agreed limit of liability, the insurer, 
by reason of its want of judgment or pre- 
science as to what will occur in the courts 
in future, has neglected its duty, although 
it has in good faith litigated and performed 
both the letter and the spirit of its con- 
tract. 

“Negligence cannot be predicated upon 
a failure to exercise an option or reserva- 
tion made for the benefit of the optioner,” 


and that a judgment for the defendant should 
be entered. 

Farmers Gin Co. v. St. Paul Mercury In- 
demnity Co. (1939) 187 Miss. 747, 191 So. 
415, 

Action by the insured under a $5000 pub- 
lic liability policy to recover $2500, the 
amount which a $7500 judgment exceeded 
the policy limits, alleging negligence and bad 
faith in failing to settle for $4000. Held, 
after citing Georgia Casualty Co. v. Cotton 
Mills Products Co., 159 Miss. 396, 132 So. 
73, that a peremptory instruction for the de- 
fendant was proper, since no bad faith had 
been shown, the court saying: 


“Tn the absence of proof of a refusal to 
properly investigate the case, or conduct 
defense of it fairly, without willful oppres- 
sion, or arbitrary action in refusing to 
settle the case was so unreasonable as to 
constitute fraud, there can be no liability 
on the policy beyond the limits therein 
agreed by the parties thereto.” 


Missouri 

Mears Mining Co. v. Maryland Casualty 
Co. (1912) 162 Mo. App. 178, 144 S. W. 
883. 
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Action by the insured under a $5000 em- 
ployer’s liability policy to recover $5,203.35 
paid by it in satisfaction of a $7000 judg- 
ment. The insurer refused to pay more than 
five-sevenths of the settlement, claiming it 
was entitled to share on its coverage the 
amount saved by compromise. Held, that 
the insurer was liable to the full limit of its 
policy and not merely a pro rata amount of 
the judgment; and that a judgment for the 
plaintiff should be affirmed, the court say- 
ing by way of dictum: 


“Of course, the appellant (the insurer) 
had the right to contest the suit, and was 
not responsible because the judgment was 
in excess of the $5000 covered by the 
policy, notwithstanding the suit might 
have been compromised for a less sum.” 


Commercial Casualty Ins. Co. v. Fruin- 
Colnon Contracting Co. (1929) 32 Fed. 
(2nd) 425. 

Action by the insured under a $5000 em- 
ployer’s liability policy to recover from the 
insurer the amount of the policy coverage 
as contribution in satisfaction of a judgment 
for $12,500, alleging negligence in defending, 
consisting of failure to supersede the judg- 
ment and failure to notify the assured in 
proper time for it to do so. The motion for 
a new trial having been overruled December 
13th, on December 24th the insurer wrote 
the insured notifying it of such fact, and 
asking that it join in the execution of a super- 
sedeas bond. The request to supersede was 
unintelligible and to prevent levy of execu- 
tion, which was made on the day the letter 
was received, the insured paid the full amount 
of judgment. Held, that the insured could 
recover the limit of the policy, the court 
stating by way of dictum that negligence and 
bad faith might be the basis of recovery be- 
yond the policy limits. 

St. Joseph Transfer & Storage Co. v. Em- 
ployers Indemnity Co. (1930) 224 Mo. App. 
221, 23 S. W. (2nd) 215. 

Action by the insured under a $10,000 em- 
ployer’s liability policy to recover $2600 it 
had contributed along with $6600 paid by the 
insurer under an agreement, between the in- 
sured and the insurer, to settle a claim of an 
employee before trial, alleging bad faith in 
refusing to pay the full amount of the settle- 
ment, since it was within the limit of the 
policy. Held, after citing the cases holding 
the insurer not liable in the absence of bad 
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faith, that no bad faith resulted from the in- 
surer’s refusal to pay, within its policy limits 
the full amount of the judgment; that public 
policy is served by compromise; and that a 
judgment for the plaintiff be reserved, the 
court saying: 


“The cases holding the insurance com- 
pany liable for negligent failure to settle, 
when a settlement may be made for an 
amount covered by the policy, and that 
the company is liable if it coerces the plain- 
tiff into contributing toward such settle- 
ment, proceed upon the theory that good 
faith and due care require an insurance 
company, after taking over the defense of 
the action, to look after the interests of 
the assured to the same extent that an 
agent must guard the interests of his prin- 
cipal, and that a trustee must guard the 
interests of his cestui que trust. We fully 
agree that the insurance company must act 
with due care; but it would be a perversion 
of the purpose of the provisions in the 
policy permitting the insurance company 
to control the defense and settle or refuse 
to settle, to the exclusion of the assured, 
to hold that under these provisions the in- 
surance company must consult the inter- 
ests of the assured to the exclusion of its 
own interest. It is obvious these clauses 
were inserted for the protection of the in- 
surance company, by placing it beyond the 
power of the assured to conduct the litiga- 
tion, or make a settlement, whereby the in- 
terests of the insurance company would be 
sacrificed. Good faith requires that the in- 
surance company do nothing to the pre- 
judice of the assured which is not bene- 
ficial to itself; but, when the interests of 
the insurer and the assured conflict, then 
there is no duty to the assured, except that 
for which it has expressly contracted.” 


Maryland Casualty Co. v. Cook-O’Brien 
Const. Co. (1934) 69 Fed. (2nd) 462. 


Action by the insurer upon an indemnity 
agreement made by insured, agreeing to in- 
demnify the insurer for executing an appeal 
bond superseding a judgment rendered 
against the insured for $12,000, against loss 
beyond the $5000 employer’s liability policy 
limits. The insured pleaded set-off based on 
the insurer’s bad faith in refusing to settle 
for less than the policy limits prior to trial. 
Held, after expressing approval of the doc- 
trine that bad faith must be shown before 





January, 1941 


there can be a recovery, that the claim ad- 
juster’s acts and statements to the effect that 
the case was dangerous and should never go 
to trial, and that a settlement for $3500 
should be made, but that insured must pay 
$1000 (which it refused to do), constituted 
bad faith. 

Maryland Casualty Company v. Elmira 
Coal Co. (1934) 69 Fed. (2nd) 616. 

Action by the insured under a $5000 em- 
ployer’s liability policy to recover the amount 
paid by the insured in excess of the policy 
limits on a $10,000 judgment, alleging bad 
faith in failing to settle for less than $1000. 
Held, that under the facts recovery based 
upon bad faith in refusing a settlement, 
would lie, the court saying: 


“With full knowledge that Thompson 
was seriously injured in the first accident 
and with only a superficial and casual in- 
vestigation as to the facts, defendant, by 
its letter of December 15, demanded that 
plaintiff procure a release from Thompson 
for the amount of his doctor and hospital 
bill. As has been observed, defendant 
failed to pay the doctor bill sent it, and 
apparently was giving consideration to 
these bills about a year after they had 
been incurred. Thompson offered to set- 
tle with the representative of defendant for 
injuries received in his first accident for 
$366 and his medical expense, but this was 
declined. He offered to settle with de- 
fendant for both injuries, before he had 
brought suit, for $1000. Early in July, 
1926, defendant’s adjuster reported to his 
superior that, ‘I do not think that there is 
any doubt about the man being seriously 
injured.’ 

< * * 

“In this record, the jury might well have 
believed that * * * its refusal to settle 
was not based upon an intelligent judg- 
ment because it had never in good faith 
determined for itself whether plaintiff’s 
claims should have been settled.” 


McCombs v. Fidelity & Casualty Co. of 
New York (1936) 231 Mo. App. 1206, 89 S. 
W. (2nd) 114. 

Action by the insured under a $5000 au- 
tomobile liability policy to recover $5000 
contributed by the insured with $5000 paid 
by the insurer in satisfaction of a $13,000 
judgment, alleging negligence and bad faith 
of the insurer in refusing a settlement of 
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$5000, when the insurer’s attorney admitted 
that liability existed and serious damages 
had been sustained, but said the insurer 
would not pay the limit of its policy in set- 
tlement. Held, after reviewing the author- 
ities on liability predicated upon negligence 
and bad faith, that the insurer is responsible 
on the grounds of bad faith; that the judg- 
ment for the plaintiff be affirmed, the court 
saying: 


“As an experienced attorney he (insur- 
er’s attorney) saw nothing but disaster in 
the trial of the suit, and accordingly ad- 
vised his company to pay the limit of the 
policy in settlement of the suit. Still the 
company refused to settle, putting its re- 
fusal on the ground that there was an ele- 
ment of chance that the insured might 
win, and that it was the policy of the com- 
pany never to settle for the limit of its lia- 
bility. In so doing the company obviously 
ignored its obligations arising from the 
agential relationship between itself and the 
insured created by its contract. It is dif- 
ficult to escape the conclusion that the 
company proceeded on the theory that by 
the terms of the contract it had the in- 
sured tied hand and foot, and thereby 
sought to coerce the insured into contrib- 
uting a portion of its own liability in set- 
tlement of the suit so as to avoid being 
compelled to pay a larger sum through a 
verdict and judgment, which every one 
concerned realized would result from a 
trial of the suit, unless by chance the in- 
sured might win. The evidence of bad 
faith on the part of the defendant in re- 
fusing to settle is ample,” 


and that St. Joseph Transfer & Storage Co. 
v. Employers’ Indemnity Corp., 224 Mo. 
App. 221, 23 S. W. (2nd) 215 is distinguish- 
able because therein an agreement to con- 
tribute existed. 

Nebraska 

Kleinschmit v. Farmers Mut. Hail Ins. Co. 
(1939) 101 Fed. (2nd) 987. 

Action by a claimant to recover the amount 
of his judgment of $9000, alleging bad faith 
and negligence in failing to defend under a 
$5000 automobile policy or to accept the 
claimant’s offer to settle for $4200. The in- 
surer based its right not to defend upon the 
insured’s lack of cooperation and a breach 
of contract by the insured. Held, that a 
claim by the insurer that the insured had 
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changed his residence without notice and 
without having paid the difference in prem- 
ium being founded on evidence did not 
amount to bad faith; that a failure to dis- 
close to the insured the receipt of an offer 
to settle would not sustain the plaintiff’s 
cause of action because without other evi- 
dence a failure to settle or to give notice of 
an offer was not required by the policy; and 
that the judgment for the defendant be af- 
firmed. 

New Hampshire 

Cavanaugh Bros. v. General Accident, 
Fire & Life Assur. Corp. (1919) 79 N. H. 
186, 106 Atl. 604. 

Action by the insured under a public lia- 
bility policy to recover $3000 it was com- 
pelled to pay, alleging negligence in pre- 
paration for trial, in defense of the action 
and in failing to settle within the policy 
limits. Held, that a duty to settle arose if 
that was a reasonable thing to do; and that 
the insurer’s objections to the judgment for 
the plaintiff be overruled, the court saying: 


“& * * When the defendant assumed con- 
trol of the Blais claim, it then and there 
became its duty to do what the average 
man would do in a similar situation.” 


Douglas v. United States Fidelity & Guar- 
anty Co. (1924) 81 N. H. 371, 127 Atl. 708, 
37 A. L. R. 1477. 

Action by the insured under a $5000 em- 
ployer’s liability policy to recover the amount 
of a judgment for $13,500, alleging neg- 
ligence in failing to accept an offer to settle 
for $1500. Held, that when the insurer 
takes over all the right to settle, it is subject 
to liability for a failure to display “the con- 
duct of the average man in carrying on 
negotiations for a settlement,’ and may not 
be excused upon the theory that it possessed, 
under the policy, an option to settle; and 
that recovery for the full amount of the judg- 
ment should be affirmed. 

Maryland Casualty Co. v. Wyoming Valley 
Paper Co. (1936) 84 Fed. (2nd) 633. 

Action by the insured under an employer’s 
liability policy to recover $5000 paid by the 
insured after contribution by the insurer of 
a like amount on a $10,000 judgment, alleg- 
ing negligence in not making a settlement be- 
fore trial for $2000, or after trial for $7000. 
Held, that the insurer’s counsel knew or 
should have known that liability existed; that 
negligence existed in the investigation and 
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preparation; and that the judgment for the 
plaintiff be affirmed. 


New Jersey 

McDonald v. Royal Indemnity Co. (1932) 
109 N. J. L. 308, 162 Atl. 620. 

Action by the insured under an automobile 
policy to recover the amount of a judgment 
of $20,000 (apparently in excess of the un- 
disclosed limits of the policy), alleging negli- 
gence in failing to settle for $2000 and later 
for $3500. Held. 


“The defendant appears to have done 
exactly what it was called upon to do under 
the terms of its policy. Nor is there any 
evidence that it defended the lawsuit grow- 
ing out of the automobile accident in a 
negligent and careless manner. It did not 
agree to and was not obligated to settle 
by the payment of money the action 
brought against the assured. The allega- 
tions of negligence in the complaint were 
not proved at the trial,” 


and that a recovery beyond the policy limits 
be not allowed. 


New York 

Schencke Piano Co. v. Philadelphia Cas- 
ualty Co. (1915) 216 N. Y. 662, 110 N. E. 
1049. 

Action by the insured under a $5000 em- 
ployer’s liability policy to recover $5543.94 
contributed by it with $5000 paid by the in- 
surer in satisfaction of $10143.93, alleging 
negligence in failing to settle within the policy 
limits, but not charging bad faith. Held, 
that in the absence of fraud or bad faith, no 
recovery beyond the limits of the policy may 
be had; and that the judgment for the de- 
fendant be affirmed. 

Brunswick Realty Co. v. Frankiort Ins. 
Co. (1917) 99 Misc. 639, 166 N. Y. S. 36. 

Action by the insured under a $5000 em- 
ployer’s liability policy to recover $3000 con- 
tributed by it with the insurer who contrib- 
uted $5000 in satisfaction of an $8000 judg- 
ment, alleging bad faith in refusing to settle 
before judgment for $5000 or permitting the 
insured to settle, even though the insurer 
knew the probability that a judgment in ex- 
cess of $5000 would be obtained. Held, that 
mere failure to settle is not a basis of recov- 
ery, but the allegations showing bad faith 
are sufficient and the defendant’s motion 
for a judgment on the pleadings be denied. 

McAleennan v. Massachusetts Bonding & 
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Ins. Co. (1921) 232 N. Y. 199, 133 N. E. 
444. 

Action by the insured under a $5000 au- 
tomobile policy to recover payments made in 
excess of the $5000 policy limit, alleging 
negligent failure to appeal from an adverse 
judgment of $13,000. It appeared that the 
insurer had specifically agreed to appeal, and, 
relying on such promise, the insured did not 
do so. Held, that insurer was liable for dam- 
ages occasioned by its negligent breach of 
contract to appeal and that such damages 
were not merely nominal and were the proper 
subject of determination by the trial court, 
which awarded damages for the full amount 
in excess of the policy limit; and that a judg- 
ment for the plaintiff be affirmed. 

Auerbach v. Maryland Casualty Co. (1923) 
236 N. Y. 247, 140 N. E. 577, 28 A. L. R. 
1294. 

Action by the insured under a $5000 au- 
tomobile policy to recover $14,000, the dif- 
ference between $15,500 it did pay in sat- 
isfaction, with the insurer, of judgments for 
$20,500, and $1500 it would have paid if an 
offer of $6500 had been accepted, alleging 
that the insurer, knowing the desirability of 
the offer of settlement, refused to consum- 
mate it. Held, that in the absence of a 
charge or proof of negligence in investigat- 
ing or in defending and of bad faith or mis- 
representation, an action does not lie to re- 
cover beyond the policy limits; that in re- 
fusing to settle the insurer did what it had 
a right to do; and that a judgment for th 
defendant be entered, the court saying: 


“There are no allegations in the com- 
plaint to the effect that the insurance com- 
pany was negligent either in investigating 
the facts connected with the accident or 
in the defense of the action, not a sugges- 
tion that it was guilty of fraud or misrep- 


resentations in any way. * * * There is 
nothing in the policy by which the insur- 
ance company obligated itself to settle, if 
an opportunity presented itself. It was 
given the option to settle, if it saw fit to 
do so, or to try the action, as it preferred. 
It, however, was under no legal obligation, 
either express or implied, to compromise 
or settle the claims prior to trial.” 


Streat Coal Co. v. Frankfort General Ins. 
Co. (1923) 237 N. Y. 60, 142 N. E. 352. 

Action by the insured under a $5000 public 
liability policy to recover $2436.34 contrib- 
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uted by it with $5752.42 paid by the insurer 
in satisfaction of a judgment for $9097.66, 
alleging a breach of duty in failing to notify 
the insured of an offer to settle for $5000. 
Held, that if it had known of the offer, the 
insured did not have the right to settle; that 
no bad faith being alleged or proved, the 
insurer was not liable beyond the limits of 
its policy; and that a judgment for the plain- 
tiff be reversed. 

Best Building Co. v. Employers Liability 
Assur. Corp. (1928) 247 N. Y. 451, 160 N. 
E. 911, 71 A. L. R. 1464. 

Action by the insured under a $10,000 em- 
ployer’s liability policy to recover $6000 it 
contributed toward the settlement of a $16,- 
000 judgment, less $2009 which it was will- 
ing to contribute to a $6500 settlement, al- 
leging negligence in failing to settle. Held, 
that no liability rested on the insurer for fail- 
ure to settle in the absence of a showing of 
bad faith; and that the judgment for the de- 
fendant be affirmed, the court saying: 


“That the insurance company in the 
handling of the litigation or in failing to 
settle is liable for its fraud or bad faith 
is conceded and has been repeatedly stated 
in all cases bearing on the subject. * * *. 
In most of the accident cases, disputed 
questions of fact arise. Is the insurance 
company to determine at its peril whether 
reasonable-minded men would believe the 
plaintiff's witnesses in preference to its 
own? Again, even on conceded facts, as 
frequently happens, a serious question of 
law arises as to the nature or extent of 
liability, if any. Is a jury to say that the 
insurance company was guilty of negligence 
in choosing to try out such a question in 
the courts rather than to settle? These 
questions suggest the wisdom of adhering 
to the contract of insurance which the 
parties have made. If the insurance com- 
pany is to be obligated to make a settle- 
ment under any given circumstances, it 
must be a matter to be dealt with between 
the insured and the insurer, or else reg- 
ulated by the legislature.” 


North Carolina 
Wynnewood Lumber Co. v. Travelers’ Ins. 
Co. (1917) 173 N. C. 269, 91 S. E. 946. 
Action by insured under a $5000 employ- 
er’s liability policy to recover $5000 con- 
tributed by it with $5000 paid by the insurer 
in satisfaction of a $10,000 judgment, alleg- 
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ing that the insurer negligently failed to ac- 
cept offers to settle for $1000 and $2500, and 
negligently failed to appeal. Held, that no 
cause of action was stated for bad faith or 
fraud was not alleged; that the fact that de- 
fendant failed to appeal did not constitute 
of itself either a tort or a breach of the im- 
plied contract; and that the trial court’s dis- 
missal of the plaintiff's cause of action be 
affirmed. 

State Automobile Ins. Co. v. York (1939) 
104 Fed. (2nd) 730. 

Action in garnishment by a judgment 
creditor of the insured under a $10,000 auto- 
mobile policy to recover against the insured 
as judgment debtor and the insurer the 
amount of the judgment of $12,000. The in- 
sured answered, alleging bad faith and negli- 
gence of the insurer in failing to settle within 
the policy limit. Held, that recovery could 
be predicated on the showing of bad faith or 
negligence in failing to settle if such were 
shown, but under the facts adduced, no lia- 
bility beyond the limit of the policy existed; 
and that the judgment for the policy limit 
be affirmed, but that the judgment for the 
amount in excess of the policy limit should 
be reversed. 

Ohio 

Cleveland Wire Spring Co. v. General Ac- 
cident, Fire & Life Assur. Corp. (1917) 6 
Oh. App. 344, 27 O. C. A. 536. 

Action by the insured under a public lia- 
bility policy to recover $12,500, the amount 
of a judgment of $20,000 in excess of the 
amount at which a settlement could have 
been made, alleging that bad faith arose from 
the fact that the insured advised settlement 
for $7500, because a judgment for more than 
that amount was probable, but refused to 
contribute more than $3500. Held, that a 
demurrer should be sustained; that the aver- 
ments did not show “reckless or contumacious 
conduct;” that the insurer had the right to 
consult what it deemed for its own interest 
in making settlement; and that the facts 
pleaded did not amount to bad faith. 
Oklahoma 

Boling v. New Amsterdam Casualty Co. 
(1935) 173 Okla. 160, 46 Pac. (2nd) 916. 

Action by the insured under a $5000 au- 
tomobile policy to recover the amount of a 
judgment of $20,000 less the contribution of 
$5000 made by the insurer after garnishment, 
alleging bad faith in refusing to pay more 
than $1500 on an offer to accept $6000 after 
judgment had been rendered. Held, that the 
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demurrer to the petition should be overruled, 
the court saying: 


“It may be stated as a rule of law that 
where an insurance company agrees to in- 
demnify against loss from personal injury 
claims, conditioned upon insured’s surrend- 
ering to the insurance company control of 
investigation, adjustments of claims, and 
defenses of lawsuits, and where the insur- 
ance company does, pursuant to such con- 
tract, take control of such matters, a rela- 
tionship arises between insured and insurer 
which imposes on the insurer the duty 
owing to the insured to exercise skill, care 
and good faith to the end of saving the in- 
sured harmless, as contemplated by the 
contract to indemnify. The insurer must 
act honestly to effectually indemnify and 
save the insured harmless as it has con- 
tracted to do—to the extent, if necessary, 
that it must make whatever payment and 
settlement as honest judgment and dis- 
cretion dictate, within the limits of the 
policy, and an abandonment of this duty 
to act subsequent to its assumption in part 
constituted bad faith.” 


Ohio Casualty Co. v. Gordon (1938) 95 
Fed. (2nd) 605. 

Action by an insurer for a declaratory 
judgment as to its rights under a $5000 au- 
tomobile policy. By cross petition of the in- 
sured it was alleged that the insurer acted 
in bad faith in refusing to defend two dam- 
age actions on the ground that the insured’s 
automobile was not covered since it was tow- 
ing a trailer at the time of the accident. 
Held, that it was adjudicated in the garnish- 
ment action that a trailer was not being 
towed and hence the insurer was liable up 
to the limits of its policy; that because the 
insured having reported that a trailer was 
being towed, the insurer did not act in bad 
faith when it refused to defend; and that in 
the absence of bad faith the insurer was not 
liable beyond the limits of its policy, and no 
recovery would lie. 

Oregon 

Brown & McCabe, Stevedores v. London 
Guarantee & Accident Co. (1915) 232 Fed. 
298. 

Action by the insured under a $5000 em- 
ployer’s liability policy, alleging that the in- 
surer informed the insured that the claimant 
would settle for $3000, of which the insurer 
would pay one-half, but if the payments 
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were not made, a judgment in excess of the 
policy limits would be entered; and that 
after judgment for $12,000, the insurer paid 
$5000, and is indebted for the remainder of 
$7000. Held, that the demurrer should be 
overruled, the court saying: 


“It has been held that, under a policy 
like the one in question, the insurance 
company has a right to settle with an in- 
jured employe or not, as it deems advisable, 
and if it neglects or refuses to do so, and 
litigates the matter in good faith, and 
judgment is recovered for more than the 
face of the policy, it is not liable for the 
excess. But that is not this case. This 
is a case where, according to the allega- 
tions of the complaint, the insurance com- 
pany attempted to hold up the assured and 
make it pay $1500, or one-half the loss, 
and, because if would not do so, suffered 
the action to proceed to judgment for more 
than double the face of the policy.” 


Pennsylvania 

Schmidt Brewing Co. v. Travelers’ Ins. 
Co. (1914) 244 Pa. 286, 90 Atl. 653, 52 L. 
R. A. (NS) 126. 


Action by the insured under a $5000 policy 
against the automobile indemnity insurer for 
failure to settle within the policy limits prior 
to trial. It appeared that a compromise of 
$6000 might have been made, the insured 
agreeing to pay $1000. The insurer rejected 
the offer and subsequently a judgment for 
$9000 was recovered. Held, that the insurer 
was under no obligation to pay in advance of 
trial, and the decision whether to settle or 
try was exclusively committed to it. 


South Carolina 

Tiger River Pine Co. v. Maryland Cas- 
ualty Co. (1931) 163 S. C. 229, 161 S. E. 
491. 


Action by the insured under a $5000 em- 
ployer’s liability policy to recover the full 
amount of a $7000 judgment, alleging neg- 
ligence and bad faith in refusing offers to 
settle for $100 and $175 made before judg- 
ment and for $5000 made after judgment. 
Held, that under the decisions recovery may 
be had if an insurer, having the exclusive 
right to settle, negligently or in bad faith re- 
fuses an offer to the insured’s damage; and 
that considering the allegations of the peti- 
tion the demurrer should be overruled. 

On appeal from a judgment for the plain- 
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tiff in Tyger River Pine Co. v. Maryland 
Casualty Co. (1933) 170 S. C. 286, 170 S. 
E. 346, the court held that a jury question as 
to negligence in failing to settle was pre- 
sented by evidence as to correspondence pass- 
ing between the insured and the insurer; and 
that contrary to the holding in Georgia Cas- 
ualty Co. v. Mann, 242 Ky. 447, 46 S. W. 
(2nd) 777, bad faith became a question for 
the jury when it appeared that the insurer 
with the exclusive right to settle refused to 
do so within the policy limit, the court say- 
ing: 


“The very thing which the appellant in 
the case which we have before us for de- 
termination undertook to do was to hold 
the respondent harmless in the disposition 
of Chesser’s claim. If, in the effort to 
do this, its own interests conflicted with 
those of respondent, it was bound, under 
its contract of indemnity, and in good 
faith, to sacrifice its interests in favor of 
those of the respondent. If the Kentucky 
rule is the law, then a policy of indemnity 
such as is before us becomes a delusion 
and a snare. In the nature of things when 
there is a conflict of interests—as is in- 
evitably the case in all scuh matters—the 
company will give the preference to its 
own.” 


Blue Bird Taxi Corp. v. American Fid. & 
Cas. Co. (1939) 26 Fed. Supp. 808. 


Action by the insured under a $5000 au- 
tomobile policy to recover damages sustained 
by it as the result of an execution to satisfy 
a $7500 judgment, alleging a notice by the 
insured to the insurer after a mistrial of the 
original action that the claim could be settled 
for $3500, and a demand that the settlement 
be made, which the insurer ignored. The in- 
sured did not post a supersedeas bond and 
an appeal was not taken. The insurer re- 
lied upon the statements of the insured 
which indicated that it was not liable for the 
original injury. Held, that a motion for a 
verdict in the defendant’s favor should be 
entered because there was no substantial evi- 
dence of wantonness, wilfulness, negligence 
or utter disregard of the rights of the insured. 
After quoting from Tyger River Pine Co. v. 
Maryland Casualty Co., 170 S. C. 286, 170 
S. E. 346, the court said: 


“Certainly, this court will not take an 
isolated expression, drastic in terms, as in- 
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tended to support a principle which would 
open the door to fraud of the worst kind, 
and encourage and promote collusion be- 
tween officers and employees insured 
against loss in the framing of actions for 
damages, and make a demand upon the 
indemnity company to settle within the in- 
demnification limit on the ground that it 
was legally entitled to do so under the 
South Carolina law, as embraced within 
the expression relied upon by the plaintiff 
herein.” 


Tennessee 

Aycock Hosiery Mills v. Maryland Cas- 
ualty Co. (1928) 157 Tenn. 559, 11 S. W. 
(2nd) 889. 

Action by the insured under a workmen’s 
compensation policy to recover $5000 award- 
ed as damages in a common law action al- 
leging negligence and bad faith. The evi- 
dence showed that in a compensation hear- 
ing the claimant’s father stated he had not 
obtained an employment certificate for his 
minor son, the claimant; that the insurer 
agreed that it would not raise the point of 
illegal employment whereby the insurer would 
be relieved and the insured held; that in an 
action to recover under the compensation 
statute, the court found the injury compen- 
sable under the statute; that before the 
award was entered thé court house burned, 
destroying all records; and that after great 
delay during which the insurer stated it 
would settle the case according to the statute 
and the request of the insured, a new action 
at common law was commenced, resulting 
in a judgment of $5000. Held, that the 
judgment for the plaintiff should be affirm- 
ed, the court saying: 


“The facts presented by the record made 
a clear case of liability. The contract of 
insurance created a relation out of which 
grew the duty of the casualty company to 
exercise, not only good faith, but ordinary 


care. It assumed defense of the suit 
brought by the employee under the Com- 
pensation Act to the exclusion of the de- 
fendant. Instead of disclaiming liability 
and retiring from the case when it learned 
of the controversy over the issuance of an 
employment certificate, it exhibited bad 
faith in its effort to protect itself at the 
hazard of its indemnitee by setting up the 
defense that the employment was illegal. 
* * * An insurer assuming under its 
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policy to control litigation against the in- 
sured must act in good faith and with rea- 
sonable diligence and caution.” 


Noshey v. American Automobile Ins. Co. 
(1934) 68 Fed. (2nd) 808. 

Action by the insured under a $10,000 au- 
tomobile policy to recover $12,500 paid in 
satisfaction of a $27,500 judgment, after the 
insurer had paid $10,000, alleging bad faith 
in delaying the acceptance of an offer to set- 
tle for $10,000 from May until August, when 
the offer was withdrawn, and in not giving 
written authority to the plaintiff to negotiate 
the settlement. Held, that a demurrer to the 
petition should be overruled; that not negli- 
gence but bad faith is the test determining 
the liability of an insurer beyond its policy 
limits; and that bad faith is made to appear 
from the allegations as to delay in accepting 
the offer, in failing to give written consent 
that the insured might settle when the in- 
surer knew a trial probably would result in 
a verdict for more than $10,000 as evidenced 
by its advice to the insured to dispose of his 
property, and in the misrepresentations made 
to the claimant as to the financial worth of 
the insured and the extent of the coverage. 
Texas 

Stowers Furniture Co. v. American In- 
demnity Co. (1929) 15 S. W. (2nd) 544. 

Action by an insured under a $5000 auto- 
mobile policy to recover $14,000, the amount 
of a judgment recovered by a claimant against 
the insured, alleging that the insurer negli- 
gently failed to accept the claimant’s offer 
to settle, before trial, for $4000. Held, that 
liability for failure to settle may be predi- 
cated upon negligence; and that the trial 
court’s withdrawal of the case from the jury 
and entering judgment for the defendant be 
reversed and the cause remanded for a new 
trial, the court saying: 


“The provisions of the policy giving the 
indemnity company absolute and complete 
control of the litigation, as a matter of law, 
carried with it a corresponding duty and 
obligation, on the part of the indemnity 
company, to exercise that degree of care 
that a person of ordinary care and pru- 
dence would exercise under the same or 
similar circumstances, and a failure to ex- 
ercise such care and prudence would be 
negligence on the part of the indemnity 
company. 

cox eK 





January, 1941 


“ek * * we are constrained to believe 
that the correct rule under the provisions 
of this policy is that the indemnity com- 
pany is held to that degree of care and 
diligence which a man of ordinary care and 
prudence would exercise in the manage- 
ment of his own business. 

OK ok OK 5 

“We think, further, that the testimony 
offered by plaintiff, to the effect that it 
was a rule of the indemnity company never 
to make a settlement for more than one- 
half the amount of the policy, should have 
been admitted as bearing on the issue of 
negligence on the part of the indemnity 
company.” 


Universal Automobile Ins. Co. v. Culber- 
son (1932) 54 S. W. (2nd) 1061. 

Action by the insured under a $5000 au- 
tomobile policy to recover $10,536.88, alleg- 
ing that the insurer negligently failed to set- 
tle for $4500 before trial. Held, that if 
negligence of an insurer regarding failure to 
settle is shown, liability may be predicated 
thereon; and that the judgment in favor of 
the insured be reversed, but on other grounds, 
the court saying: 


“If the claim of Miss Witt could have 
been settled for less than the amount call- 
ed for in the policy prior to the time the 
judgment was rendered, and if appellant 
refused to settle said claim, then it would 
be liable to Culberson for the total amount 
of the judgment rendered * * *. 


Vermont 

Johnson v. Hardware Mut. Casualty Co. 
(1938) 108 Vt. 269, 187 Atl. 788. 

Action by the insured against his auto- 
mobile liability insurer for $6600 paid by 
him on a judgment, alleging that the insurer 
negligently failed to accept an offer to settle 
for $5500. Held, that negligence was not a 
basis for recovery in such a case and that 
bad faith must be shown. On motion to re- 
mand and amend the complaint, it was held 
that there was sufficient evidence of bad faith 
to go to a jury and it was accordingly re- 
manded with leave to apply for an amend- 
ment. 

On the second appeal, Johnson v. Hard- 
ware Mut. Casualty Co. (1939) 109 Vt. 481, 
1 Atl. (2nd) 817, the court held the jury 
was justified in finding bad faith and the 
judgment was affirmed, the court saying: 
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“Tt was, as we have seen, the established 
policy of the defendant to settle a claim 
rather than to meet the possibility of a 
verdict beyond the limits of the insurance 
contract; and in view of this, the failure 
of the adjuster to inform the home office 
that such a verdict was not only possible, 
but expected, was evidenced from which 
the jury could infer that the requisite good 
faith was not exercised. Such probability, 
if reported, might well have caused the ac- 
ceptance of the offer of settlement.” 


Washington 

Sterios v. Southern Surety Co. (1922) 122 
Wash. 36, 209 Pac. 1107. 

Action by the insured under a $5000 au- 
tomobile policy to recover $13,538.40 he 
paid in satisfaction of a judgment, alleging 
negligence on the part of the insurer in fail- 
ing to perfect an appeal in the original ac- 
tion, after having expressly promised to do 
so. Held, that while not passing upon the 
subject of whether not to appeal was negli- 
gence, there could be no liability in excess of 
the policy limit where there was no damage 
shown to have been incurred by the insured 
resulting from the failure to appeal; and 
that the judgment for the amount in excess 
of the policy limit be reversed. 

Wisconsin 

Wisconsin Zinc Co. v. Fidelity & Deposit 
Co. (1916) 162 Wis. 39, 155 N. W. 1081, 
Ann. Cas. 1918C 399. 

Action by the insured under a $5000 em- 
ployer’s liability policy to recover $7500, 
which it paid in excess of the policy limit, 
alleging three causes of action: one merely 
for failure to settle for $4000 before trial; 
a second for negligently failing to do so; and 
a third for fraudulently and in bad faith fail- 
ing to do so. Held, that the demurrers to 
the first two causes of action should have 
been sustained, but the third cause of action 
was not subject to demurrer, the court say- 


ing: 


“The power of settlement given the in- 
surer cannot be used for the purposes of 
fraud or oppression, and the courts, in so 
far as they have passed upon the question, 
hold that the power conferred must not be 
exercised in bad faith.” 


Hilker v. Western Automobile Ins. Co. 
(1931) 204 Wis. 1, 231 N. W. 257, 235 
N. W. 413. 
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Action by an insured to recover $5500 paid 
by him in excess of the coverage of the policy 
limit of $5000, alleging bad faith in conduct- 
ing the defense and in failing to settle for 
a sum less than $5000. Held, after citing 
with apparent approval cases upholding lia- 
bility based upon negligent failure to settle, 
that the judgment of the trial court, ground- 
ed upon bad faith in failing to interview 
known eyewitnesses and to make a settle- 
ment within the policy limit, be affirmed; 
and that the case of Wisconsin Zinc Co. v. 
Fidelity & Deposit Co., 162 Wis. 39, 155 N. 
W. 1081 should be overruled insofar as it 
holds the insurer not to be the agent of the 
insured for the settlement of claims. On re- 
hearing, reported in 235 N. W. 413, the 
court adhered to its former opinion, saying: 


“The subject has received our earnest . 


reconsideration, and it is to be hoped that 
what is here said will be characterized by 
a degree of clarity that will enable the 
views of this court, upon a question which 
seems to be in more or less tautological 
confusion, to be understood. We use the 
term tautological confusion because our 
consideration of the authorities leads us to 
believe that what confusion there is on the 
part of the courts is purely tautological, 
and springs from a none too critical use 
of terms. Terms which are not strictly 
convertible or synonymous have been used 
by different courts to indicate the same 
thing. Negligence has been used by some 
courts to mean the same thing that other 
courts have designated as bad faith. Bad 
faith, expecially, is a term of variable 
significance and rather broad application. 
Generally speaking, good faith means be- 
ing faithful to one’s duty or obligation; 
bad faith means being recreant thereto. 
In other to understand what is meant by 
bad faith, a comprehension of one’s duty 
is generally necessary, and we have con- 
cluded that we can best indicate the cir- 
cumstances under which the insurer may 
become liable to the insured by failure to 
settle by giving with some particularity 
our conception of the duty which the writ- 
ten contract of insurance imposses upon 
the carrier.” (The court then sets out the 
procedure which it considered should be 
followed by an insurer to constitute good 
faith, or freedom from negligence. See 


Steps to be Taken by Insurer, post.) 
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Schwartz v. Norwich Union Indemnity 
Co. (1933) 212 Wis. 593, 250 N. W. 446. 

Action by the insured against his insurer 
for damages in the amount equal to the dif- 
ference between his insurance coverage and 
the judgment rendered against him in an ac- 
tion in which the insurance company was 
bound to defend him, alleging that the in- 
surer negligently defended the action. The 
amounts involved and the negligence claimed 
do not appear in the report. The defendant 
demurred to the complaint. Held, that the 
demurrer properly was overruled, the court 
saying: 


“Assuming that the respondent is able 
to show that because of the fraud of ap- 
pellant an avoidable claim against respond- 
ent ripened into a valid obligation, it then 
appears that there has been a fraudulent 
imposition upon respondent of a liability, 
from all or a portion of which he is en- 
titled to be relieved.” 


Ballard v. Ocean Accident & Guarantee 
Co. (1936) 86 Fed. (2nd) 449. 


Action by the insured under a $5000 au- 
tomobile policy for the difference between 
the limit of the policy and $9,179, for which 
judgment was rendered against the insured, 
alleging negligence in the preparation for 
trial and in the presentation of the defense. 
Held, that the motion for the direction of a 
verdict for the defendant was improperly 
sustained because, applying the law of Wis- 
consin “the confusion of the words ‘negli- 
gence’ and ‘bad faith’ is merely tautological,” 
it appears that liability of the insured arises 
from: 


(a) Failure to obtain before trial evi- 
dence of the claimant’s ability to work. 

(b) Waiver during trial of the defense 
of contributory negligence, admission of 
the insured’s negligence, and exclusive re- 
liance upon a settlement made soon after 
the accident for $275. 

(c) Declining all offers of settlement 
in amounts ranging from $800 to $4500, 


the court saying: 


“Thus, under the Wisconsin law, an in- 
surance company is bound, in the good 
faith performance of its contract, to ex- 
ercise that degree of care and diligence 
which a man of ordinary care and prudence 
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would exercise in the management of his 
own business, were he investigating and 
adjusting claims. * * * If the insurance 
company fails to meet this standard, it is 
guilty of negligence in the performance of 
its contract and becomes liable, upon that 
ground, to the assured for the excess over 
the policy limit, irrespective of any fraud 
or bad faith upon its part.” 


Lanferman v. Maryland Casualty Co. 
(1936) 222 Wis. 406, 267 N. W. 300. 

Action by the insured under a $5000 au- 
tomobile liability policy to recover $12,000 
which was the amount of a judgment rend- 
ered against him, together with interest and 
costs, in excess of the policy limits, alleging 
that the insurer in bad faith refused to settle 
the claim before trial for $5000. It appear- 
ed that the insurer insisted upon the insured 
paying part of any proposed settlement, and 
upon showing that he was financially unable 
to do so, the insurer suggested that his father 
contribute. Held, that under the facts as 
given, the jury was justified in a finding of 
bad faith, and the insurer was held liable in 
excess of its policy limit. 


Steps to Be Taken by the Insurer 
Before Judgment 
I. Conduct reasonable, prompt and care- 
ful investigation. 


A. In case of any questions as to cov- 
erage, obtain reservation of rights agree- 
ment, or if unobtainable, serve notice of 
reservation as soon as question appears. 


II. If the case is one of probable (Hilker 
v. Western Automobile Ins. Co. (1931) 204 
Wis. 1, 231 N. W. 257, 235 N. W. 413) lia- 
bility. 


A. Obtain demands for settlement. 

B. Notify insured of demands if the 
same or probable value of claim in excess 
of policy coverage. 

1. Inform insured that investigation 
made. 

a. File is open for his inspection. 

b. Open for suggestions with reference 
to further investigation. 

(1) Conduct further reasonable in- 
vestigation suggested by insured. 

(2) Inform insured again in accord- 
ance with Bla and Blb after further in- 
vestigation. 
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2. Inform insured of his right to settle 
his exposure to liability above coverage, 
but only under releases to be approved by 
the insurer. 

C. Continue endeavor to settle. 


III. In case of contemplated settlement. 


A. If one claim is settled and others 
outstanding, so that amount of coverage 
on others is reduced thereby, notify insured 
of such fact arising from settlement. 


1. Probably more advisable, if possible, 
to secure insured’s consent or at least in- 
form insured of effect before settlement 
(Oehme v. Johnson, 181 Minn. 138, 231 
N. W. 817). 


B. Obtain complete dismissal with pre- 
judice of action so that no judgment is 
entered against insured. 

C. Obtain valid release, including all 
possible extended insureds. 


IV. When suit is filed. 


A. Determine theory of plaintiff’s peti- 
tion. 

1. If allegations of petition advance 
any theory for which there is no policy 
coverage determine whether to defend or 
refuse defense. 

a. Defend under reservation of rights 
agreement if petition presents two or more 
theories, one of which, if proved, comes 
within policy coverage. 

b. If petition states facts indicating no 
coverage, or if ambiguous as to such facts, 
obtain reservation of rights agreement be- 
fore proceeding with defense. 


C. If conflicts exist between insured 
and insurer, consider withdrawal from de- 
fense (Aycock Hosiery Mills v. Maryland 
Casualty Co., 157 Tenn. 559, 11 S. W. 
(2nd) 889). 

B. If prayer is in excess of coverage. 

1. Inform insured of such fact. 

2. Authorize insured to employ his own 
attorney at own expense in addition to in- 
surer’s attorneys. 

3. Assure cooperation of own attorneys 
with insured’s attorney. 

4. Select competent attorney to defend. 

5. Inform insured in accordance with 
II hereof. 


C. Determine validity of service upon 
defendant. 
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1. If question as to validity of process, 
raise and preserve question. 

D. Consider question of removal and 
change of venue and inform insured and 
his attorney in ample time to exercise 
right. 

E. File all pleadings promptly. 

1. Prevent insured from being in de- 
fault of pleadings at all times. 

2. Submit pleadings, for suggestions, 
before filing, to insured’s personal attorney, 
if one retained. 

3. File all pleadings suggested by rec- 
ord. 

4. Watch record for amendments and 
if prayer amended to amount more than 
coverage, follow suggestions of II, IVB and 
and IVD hereof. 

5. Watch record for other amendments 
affecting IVA and IVD hereof and follow 
suggestions therein made. 

6. Take necessary depositions for trial 
after giving notice to insured’s attorney. 

7. Obtain medical examination of plain- 
tiff by competent, reputable physician or 
physicians, informing insured thereof and 
making report of examination available to 
him for suggestions. 

8. Give reasonable notice to insured 
and his attorney of trial date and necessity 
of presence. 


V. In case of trial. 


A. Prepare and brief case prior thereto. 

1. Consult with insured and his at- 
torney with reference to all phases. 

B. Assure attendance of. witnesses. 

1. Ask for suggestions from insured 
and his attorney. 

C. Carefully and skillfully defend. 

D. Preserve insurer’s rights if policy 
defense becomes apparent during trial. 

1. By agreement with insured, or 

2. By asking for continuance and noti- 
fying insured of policy defense, if con- 
tinuance refused (State Farm Mut. Auto. 
Ins. Co. v. Phillips, 210 Ind. 561, 2 N. E. 
(2nd) 989). 
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E. Keep insured and attorney inform- 
ed of all settlement negotiations and de- 
mands. 


After Judgment 

I. Notify insured and his attorney of 
judgment. 

II. Promptly (Commercial Casualty Ins. 
Co. v. Fruin-Colnon Contracting Co., 32 Fed. 
(2nd) 425) advise insured of steps to be 
taken and time in which to appeal and con- 
sult with his attorney. 

III. Preserve right to appeal. 

IV. Inform insured and his attorney of 
possibility of settlement. 

V. If other claims still pending consider 
effect of judgment thereon and consult with 
insured and his attorney with reference there- 
to. 

VI. Consider necessity of insurer’s taking 
appeal (Wynnewood Lumber Co. v. Travel- 
ers’ Ins. Co., 173 N. C. 269, 91 S. E. 946; 
Getchell & Martin Lumber & Mfg. Co. v. 
Employers Liab. Assur. Corp., 117 Ia. 180, 
90 N. W. 616). 

VII. If insured and insurer make appeal 
possible, properly represent insured on ap- 


peal. 


Things Not to Do 

1. Do not do anything negatived above. 

2. Do not misrepresent coverage, insur- 
ed’s financial ability or condition (Noshey 
v. American Automobile Ins. Co., 68 Fed. 
(2nd) 808). 

3. Do not state company would not pay 
its coverage for settlement (McCombs v. 
Fidelity & Casualty Co., 231 Mo. App. 1206, 
89 S. W. (2nd) 114). 

4. In settlement do not enter judgment 
against insured for more than coverage with- 
out his express agreement, nor enter judg- 
ment at any time if other claims or causes 
of action may be available from the same 
accident. 

5. Do not suggest that insured extinguish 
his financial ability to satisfy a judgment 
(Noshey v. American Automobile Ins. Co., 
68 Fed. (2nd) 808). 

6. Do not request insured to contribute 
to settlement below the policy limit. 
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